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ARTICLE

Liability when breaching a non-binding letter of intent
On Ju l y 8 ,  2020 ,  the  Honorab l e  Bernard  Synno t t ,  j .c.s.  rendered  j udgm ent i n  a  case  pe rta i n i ng  to  the  scope  o f  ob l i ga t i on  i ncum ben t on  pa rt i es who
nego t i a te  by way o f  a  non-b i nd i ng  l e t te r o f  i n ten t .

Beauregard  c.  Bou l anger  i nvo l ves the  sa l e  o f  the  M oun t Su t ton  ski  reso rt ,  owned  si nce  the  ea rl y 1960s by the  Bou l anger fam i l y (Bou l anger).  In  2011 ,
the  two  Beauregard  b ro the rs (Beauregard ) wan ted  to  acqu i re  the  share  cap i ta l  o f  the  com pan i es tha t  own  M oun t Su t ton  and  the  su rround i ng  l and .  T he
part i es si gned  a  l e t te r o f  i n ten t  i n  October 2011 ,  estab l i sh i ng  the  basi s o f  the  upcom i ng  d i scussi ons fo r the  possi b l e  t ransact i on .  T he  l e t te r st i pu l a ted
tha t  " the  concep ts estab l i shed  i n  th i s l e t te r o f  i n ten t  do  no t  crea te  any ob l i ga t i on  fo r the  pa rt i es."

Af te r m ore  than  a  year o f  nego t i a t i on ,  Bou l anger pu t  an  end  to  the  d i scussi ons,  wh i ch  t ri gge red  a  l awsu i t  fo r wrong fu l  and  abusi ve  te rm i na t i on  o f  the
nego t i a t i ons.  Beauregard  i s cl a i m i ng  $3  m i l l i on  i n  dam ages,  rep resen t i ng  f i nanci a l  l osses and  l oss o f  yi e l d  re l a ted  to  the  l oss o f  opportun i ty.

Nature of the alleged fault

Accord i ng  to  Beauregard ,  Bou l anger’s conduct  du ri ng  nego t i a t i ons and  the  un t i m e l y te rm i na t i on  was fau l ty and  con tra ry to  the i r du ty to  act  i n  good
fa i th .

T he  Court  i nd i ca ted  tha t  a  l e t te r o f  i n ten t  i s an  ag reem ent qua l i f i ed  as a  p re l i m i na ry con tract ,  requ i ri ng  pa rt i es to  nego t i a te  i n  good  fa i th  fo r the
successfu l  concl usi on  o f  the  envi saged  con tract .  Fa i l u re  to  m ee t th i s standard  engages con tractua l  l i ab i l i ty o f  the  de fau l t i ng  pa rty.

In  th i s case ,  the  Court  accep ted  the  evi dence  tha t  Beauregard  d i d  no t  have  the  m i n i m um  am oun t requ i red  fo r th i s i nvestm en t,  and  tha t  they were
unab l e  to  m ee t the  requ i rem en ts o f  the  f i nanci a l  i nst i tu t i ons i n  o rde r to  secure  the i r f i nanci ng .

M oreover,  the  Court  sa i d ,  Beauregard  m ade  use  o f  nonsensi ca l  p re texts and  repea ted  sub te rfuges to  ga i n  t i m e .  T he  Court  d i d  no t  g i ve  cred i b i l i ty to
Beauregard 's test i m on i es and  a l so  d rew adm i ssi ons o f  the i r f i nanci a l  i ncapaci ty f rom  the i r den i a l s.  T he  Court ,  the re fo re ,  concl uded  Beauregard  had
nego t i a ted  i n  bad  fa i th  wh i l e  Bou l anger had  shown pa t i ence  and  cou l d  have  pu t  an  end  to  the  nego t i a t i ons l ong  be fo re  they d i d .

Claimable damages

Havi ng  concl uded  tha t  Bou l anger were  en t i t l ed  to  te rm i na te  the  nego t i a t i ons,  the  Court  cou l d  have  d i sm i ssed  the  act i on  on  tha t  basi s a l one .  However,
i t  deci ded  to  ru l e  on  the  quan tum  o f  the  cl a i m  i n  an  ob i te r d i ctum tha t  re i te ra tes the  l i m i ta t i ons on  the  type  o f  dam ages ava i l ab l e  i n  an  act i on  fo r
fa i l u re  to  nego t i a te  i n  good  fa i th  o r abusi ve  b reach  o f  nego t i a t i ons.

T he  Court  added  tha t  even  i f  Bou l anger had  i m properl y te rm i na ted  the  nego t i a t i ons,  Beauregard  wou l d  no t  have  been  en t i t l ed  to  the  dam ages
cl a i m ed  si nce  the  on l y adm i ssi b l e  dam ages i n  such  ci rcum stances a re  those  su ffe red  be tween  the  si gn i ng  o f  the  l e t te r o f  i n ten t  and  the  b reakdown o f
the  d i scussi ons.  Exam p l es i ncl ude  the  cost  o f  the  nego t i a t i ons,  l ost  t i m e ,  t rave l  expenses,  p re l i m i na ry stud i es,  consu l tan t  fees,  e tc.

In  the  con text  o f  a  d i spu te  re l a ted  to  the  b reach  o f  a  p re l i m i na ry con tract ,  the  dam ages a re  no t  the  sam e as those  tha t  wou l d  be  payab l e  i n  the  con text
o f  a  b reach  o f  con tract .  Hence ,  the re  i s no  connect i on  be tween  the  l oss o f  fu tu re  pe rfo rm ance  o r p ro f i ts and  the  b reach  o f  nego t i a t i ons,  si nce  the re  i s
no  guaran tee  tha t  good  fa i th  nego t i a t i ons wou l d  have  l ed  to  the  concl usi on  o f  the  con tract  con tem p l a ted  by the  l e t te r o f  i n ten t .

Conclusion

Even  though  the  Beauregard  cl a i m  was d i sm i ssed ,  a  pa rty to  a  non-b i nd i ng  l e t te r o f  i n ten t  shou l d  exe rci se  cau t i on  du ri ng  nego t i a t i ons and  the i r
concl usi on ,  keep i ng  i n  m i nd  the  p ri nci p l es o f  the  case  a t  hand .

A pa rty consi de ri ng  a  non-b i nd i ng  l e t te r o f  i n ten t  i n  o rde r to  acqu i re  i n fo rm at i on  on  a  ta rge t  shou l d  a l so  be  aware  o f  the  reason i ng  the  Beauregard
case ,  and  the  requ i rem en t tha t  such  a  pa rty be  com m i t ted  to  nego t i a t i ng .
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