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COVID-19: Seven things directors should consider in a crisis
As the  COVID-19  pandem i c su rges,  co rpo ra t i ons face  unpreceden ted  cha l l enges.  Fo r boards o f  d i recto rs,  whose  m i ssteps today cou l d  have  severe  l ega l
repercussi ons down the  road ,  the  stakes have  never been  h i gher.

Wh i l e  the  t rue  i m pact  o f  today’s deci si ons l i ke l y won ’t  p l ay ou t  fo r ano the r 12  to  16  m on ths,  the re  a re  ways fo r Canad i an  d i recto rs to  m ee t bo th  the i r
f i duci a ry du ty (to  act  honest l y,  i n  good  fa i th ,  wi th  a  vi ew to  the  best  i n te rests o f  the  co rpo ra t i on ) and  the i r du ty o f  ca re  (to  exe rci se  a  l eve l  o f  ca re ,
d i l i gence  and  ski l l  tha t  a  reasonab l e  pe rson  wou l d  exe rci se  i n  com parab l e  ci rcum stances).  To  do  so ,  wi l l  take  a  sh i f t  i n to  cri si s m ode .

Your board ’s cri si s conduct  wi l l  l i ke l y d i ffe r f rom  busi ness as usua l  i n  a  few si gn i f i can t  ways.  Fo r i nstance ,  now i s the  t i m e  to  i ncrease  com m un i ca t i on
be tween  m anagem ent and  the  board  as m uch  as i s p ract i ca l ,  wh i ch  shou l d  faci l i ta te  m ore  st ra teg i c busi ness deci si ons.  T h i s i s bound  to  resu l t  i n  a  m ore
hands-on  approach  on  the  pa rt  o f  the  board ,  a l ong  wi th  i ncreased  ove rsi gh t  o f  m anagem ent responsi b i l i t i es.

Key issues for directors

As you  re fram e th i s re l a t i onsh i p  i n  the  m on ths ahead ,  i t  i s pa rt i cu l a rl y i m portan t  to  focus on  the  fo l l owi ng  key i ssues,  i n  tandem  wi th  you r m anagem ent
team :

1. Cris is  roles and responsibilit ies

T he  board  has a l ways assi sted  m anagem ent by aski ng  the  ri gh t  quest i ons and  p ressure -test i ng  m anagem ent assum pt i ons bu t ,  du ri ng  a  cri si s,  these
responsi b i l i t i es becom e m ore  i n tense .  To  avo i d  b l u rri ng  the  l i nes be tween  m anagem ent and  the  board ,  d i recto rs shou l d  ensure  tha t  each  stakeho l de r’s
ro l e  i s cl ea rl y a rt i cu l a ted  and  tha t  evo l vi ng  responsi b i l i t i es a re  swi f t l y com m un i ca ted .

2. Cris is  monitoring

To stay on  top  o f  cri si s-re l a ted  ri sks,  consi de r fo rm i ng  a  cen tra l  cri si s-m on i to ri ng  com m i t tee  o r m u l t i p l e  com m i t tees focused  on  d i ffe ren t  cri si s-re l a ted
i ssues,  such  as f i nanci a l  and  cybersecuri ty ri sks.  T hese  com m i t tees shou l d  rem a i n  up -to -da te  on  cri si s-re l a ted  i ssues (e .g . ,  by keep i ng  t rack o f  re l eases
from  the  Worl d  Hea l th  Organ i za t i on  and  l oca l  hea l th  au tho ri t i es),  p rovi de  ove rsi gh t ,  m ee t regu l a rl y wi th  m anagem ent and  report  to  the  board .

3. Meeting arrangements

In  t i m es o f  cri si s,  the  board  m ay need  to  rep l ace  i ts quarte rl y o r b i annua l  m ee t i ng  schedu l e  wi th  a  weekl y o r a l m ost-weekl y agenda .  Consi de r
schedu l i ng  m ee t i ngs now fo r the  next  th ree  o r fou r m on ths,  wh i l e  accom m odat i ng  the  cu rren t  need  to  m ee t vi rtua l l y ra the r than  i n  pe rson .  A l so  be  su re
to  p roperl y docum ent a l l  i n fo rm at i on—part i cu l a rl y the  deci si on -m aki ng  p rocess—to  dem onstra te  the  board  has fu l f i l l ed  i ts du ty o f  ca re .

Add i t i ona l l y,  wh i l e  i t  can  be  bene f i ci a l  to  have  l ega l  counse l  o r o the r th i rd -pa rty experts p resen t  a t  such  m ee t i ngs,  i t  i s i m portan t  to  rem em ber tha t
these  i nd i vi dua l s se rve  an  advi so ry ro l e  on l y.  Wh i l e  the  board  can  use  th i s advi ce  to  i n fo rm  deci si ons,  i t  canno t  abd i ca te  i ts deci si on -m aki ng
responsi b i l i t i es.

4. Board/management communicat ions protocols

To m ake  su re  the  board  has appropri a te  vi si b i l i ty i n to  m anagem ent ’s response  to  the  cri si s,  com m un i ca t i on  be tween  the  board  and  m anagem ent m ust
be  coord i na ted .  In  m any cases,  th i s wi l l  i nvo l ve  expand i ng  channe l s o f  com m un i ca t i on  to  i ncl ude  regu l a r upda tes f rom  va ri ous com m i t tees as we l l  as
o the r m em bers o f  the  sen i o r m anagem ent team , no t  j ust  the  CEO.

5. Internal/external communicat ions strategies

Ri gh t  now, cl ea r com m un i ca t i ons wi th  sta ff  and  m anagem ent i s pa ram oun t.  T he  board  shou l d  work wi th  m anagem ent to  devi se  a  st rong  stra teg i c
i n te rna l  com m un i ca t i ons posi t i on  so  m anagem ent can  u l t i m a te l y i m p l em ent e ffect i ve  p ro toco l s and  upda te  em p l oyees wi thou t  i nci t i ng  pan i c.

From  an  exte rna l  com m un i ca t i ons pe rspect i ve ,  the  board  and  m anagem ent shou l d  de te rm i ne ,  ahead  o f  t i m e ,  how m uch  i n fo rm at i on  the  com pany
wi shes to  sha re  wi th  the  pub l i c—ba l anci ng  the  need  fo r t ransparency wi th  the  ri sk o f  l i t i ga t i on .  Keep  i n  m i nd  too  tha t  an  i nadequa te  exte rna l
com m un i ca t i ons st ra tegy can  he i gh ten  repu ta t i ona l  ri sk,  wh i ch  wi l l  i nevi tab l y i m pact  the  board .

6. Worker health and well-being

COVID-19  has fo rced  m any o rgan i za t i ons to  i n t roduce  m ore  f l exi b l e  and  rem ote  work op t i ons,  i n  add i t i on  to  he i gh tened  san i ta t i on  p ract i ces.  Board
m em bers shou l d  rem a i n  up -to -da te  on  the  sta te  o f  these  p ract i ces and  ensure  m anagem ent i s addressi ng  any add i t i ona l  ri sks as they a ri se—such  as
add i t i ona l  cybersecuri ty m easures tha t  m ay be  requ i red  th rough  rem ote  work.  As we  m ove  fo rward ,  d i recto rs shou l d  a l so  ask quest i ons to  ensure
m anagem ent i s taki ng  steps to  address em p l oyees’ psycho l og i ca l  we l l -be i ng .  I f  they do  no t ,  d i recto rs cou l d  be  he l d  pe rsona l l y l i ab l e .

7. Financial impact

M any o rgan i za t i ons a re  go i ng  to  su ffe r nega t i ve  f i nanci a l  repercussi ons f rom  th i s pandem i c.  Fo r boards to  fu l f i l l  the i r l ega l  responsi b i l i t i es,  they m ust
be  ab l e  to  p rove  tha t  they d i scussed  and  con t i nuousl y m on i to red :

the  f i nanci a l  si tua t i on  o f  the  com pany;



po ten t i a l  changes to  the  o rgan i za t i on ’s f i nances o r i nvestm en ts;

sources o f  ava i l ab l e  cash ;

the  po ten t i a l  i m pacts on  the  supp l y cha i n  and  i ts opera t i ons;  and

stra teg i es fo r con t i nu i ng  opera t i ons.

T hese  act i vi t i es shou l d  be  addressed—and tho rough l y docum ented—at a l l  boa rd  m ee t i ngs.

Weathering the storm

Whi l e  boards wi l l  neve r be  ca l l ed  to  assum e the  ro l e  o f  m anagem ent,  the  COVID-19  cri si s has crea ted  a  he i gh tened  need  fo r i ncreased  com m un i ca t i on
and  co l l abo ra t i on  be tween  the  board  and  the  m anagem ent team . Ri gh t  now, a l l  key stakeho l de rs m ust  work toge the r toward  a  si ng l e  a l i gned  goa l :  to
m ake  su re  the  com pany em erges f rom  th i s experi ence  as unsca thed  as possi b l e .  T h i ngs a re  chang i ng  fast  and  your m anda te  wi l l  l i ke l y keep  sh i f t i ng ,  bu t
a  com m i t ted  focus shou l d  he l p  d i recto rs m ee t the i r l ega l  du t i es and  u l t i m a te l y avo i d  pe rsona l  l i ab i l i ty.

BLG thanks bo th  Kri st i n  Ost l e r and  La ra  Hubermann  fo r the i r assi stance  i n  deve l op i ng  th i s a rt i cl e .
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