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ARTICLE

Ontario Employment Offers in Asset Transactions – Truly New Employment or Not?
Readers a re  cau t i oned  tha t  th i s deci si on  does no t  re f l ect  the  l aw i n  a l l  Canad i an  j u ri sd i ct i ons.

In  asse t  t ransact i ons,  a  com m on quest i on  i s whe the r an  o ffe r o f  em p l oym ent f rom  a  pu rchaser i s consi de red  new em p l oym ent o r no t .  A re l a ted  quest i on
i s whe the r such  o ffe rs can  be  consi de red  f resh  consi de ra t i on .  T he  On ta ri o  Court  o f  Appea l  has rea ff i rm ed  tha t  the  answer to  these  two  quest i ons i s a
strong  "yes."  Readers a re  cau t i oned  tha t  th i s deci si on  does no t  re f l ect  the  l aw i n  a l l  Canad i an  j u ri sd i ct i ons.

In  Kri shnamoorthy v.  Ol ympus Canada  Inc.,  2017  ONCA 873 ,  Ol ym pus Canada  pu rchased  som e o f  the  asse ts o f  the  com pany tha t  em p l oyed  M r.
Kri shnam oorthy i n  2006 .  Ol ym pus Canada  o ffe red  em p l oym ent to  M r.  Kri shnam oorthy on  substan t i a l l y si m i l a r te rm s as he  had  wi th  h i s then-cu rren t
em p l oye r/ the  vendor,  excep t  tha t  i t  p rovi ded  fo r a  con tractua l  te rm i na t i on  p rovi si on  tha t  con tracted  ou t  o f  com m on l aw no t i ce .  T he  o ffe r a l so  i nd i ca ted
tha t  M r.  Kri shnam oorthy wou l d  be  t rea ted  as a  new em p l oyee  excep t  as requ i red  by app l i cab l e  l eg i sl a t i on  o r the  o ffe r.  M r.  Kri shnam oorthy si gned  the
em p l oym ent ag reem ent.

Fast  fo rward  n i ne  years and  M r.  Kri shnam oorthy’s em p l oym ent ag reem ent was te rm i na ted  wi thou t  cause .  Ol ym pus Canada  o ffe red  h i m  com pensa t i on  i n
accordance  wi th  the  2006  o ffe r o f  em p l oym ent.  M r.  Kri shnam oorthy re fused  and  com m enced  l i t i ga t i on .

T here  were  a  num ber o f  i ssues be fo re  the  Court ,  bu t  the  key i ssue  fo r the  pu rposes o f  th i s a rt i cl e  was whe the r the  2006  o ffe r o f  em p l oym ent f rom
Ol ym pus Canada  const i tu ted  f resh  consi de ra t i on .  I f  the  o ffe r d i d  no t  const i tu te  f resh  consi de ra t i on ,  the  con tractua l  te rm i na t i on  p rovi si on  wou l d  no t  be
b i nd i ng  because ,  i n  On ta ri o ,  a  p rom i se  to  pe rfo rm  an  exi st i ng  con tract  i s no t  f resh  consi de ra t i on .

T he  On ta ri o  Court  o f  Appea l  con f i rm ed  tha t  the  o ffe r o f  em p l oym ent f rom  Ol ym pus Canada  const i tu ted  f resh  consi de ra t i on .  T he  Court  a ff i rm ed  tha t
em p l oym ent standards l eg i sl a t i on ,  wh i ch  p rovi des fo r con t i nu i ty o f  em p l oym ent,  does no t  m ean  con t i nu i ty fo r a l l  pu rposes.  However,  the  Court  a l so
o rde red  a  t ri a l  on  whe the r the  te rm i na t i on  cl ause  was i nva l i d ,  because  i t  i s a l l eged  to  have  no t  com p l i ed  wi th  the  m i n i m um  sta tu to ry en t i t l em en ts
under On ta ri o  em p l oym ent standards l eg i sl a t i on  and  to  have  had  i ts " substra tum  … l ost"  ove r the  years.

Of cou rse ,  wh i l e  th i s deci si on  p rovi des a  fa i r am oun t o f  f l exi b i l i ty to  pu rchasers o ffe ri ng  em p l oym ent to  cand i da tes i n  On ta ri o ,  i t  does no t  p rovi de
gu i dance  on  wha t  those  te rm s shou l d  be ,  the  en fo rceab i l i ty o f  those  te rm s on  o the r g rounds (e .g .  te rm i na t i on  p rovi si ons tha t  com p l y wi th  em p l oym ent
standards sta tu to ry en t i t l em en ts,  and  restri ct i ve  covenan ts tha t  sa t i sfy pub l i c po l i cy-re l a ted  tests) o r any ob l i ga t i ons wi th  respect  to  those  te rm s.
Pract i ca l l y,  the  f l exi b i l i ty m ay be  l i m i ted  i n  som e t ransact i ons due  to  a  covenan t  p rovi ded  by the  pu rchaser.  T he  On ta ri o  Court  o f  Appea l  has p l aced  a
p i ece  o f  the  puzzl e ,  bu t  p ruden t  pu rchasers wi l l  know tha t  the re  a re  o f ten  o the r p i eces o f  the  puzzl e  to  consi de r.

Any m em ber o f  ou r Labour and  Em p l oym ent Group wou l d  be  p l eased  to  advi se  you  fu rthe r wi th  respect  to  o ffe rs o f  em p l oym ent i n  asse t  t ransact i on
con texts,  sha re  pu rchase  con texts and  a l l  o the r t ransact i on -re l a ted  quest i ons.  Our g roup  has extensi ve  experi ence  i n  em p l oym ent a rrangem ents i n
t ransact i ons,  i ncl ud i ng  pensi ons and  bene f i ts m a tte rs.
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