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ARTICLE

Shareholder Engagement at the Forefront of Recently Proposed OBCA Amendments
On M arch  7 ,  2017 ,  B i l l  101 ,Enhanci ng  Shareho l de rs Ri gh ts Act,  2017 (the  "B i l l " ),  a  p ri va te  m em ber's b i l l ,  was i n t roduced  i n  the  Leg i sl a t i ve  Assem b l y
o f  On ta ri o  fo r the  pu rpose  o f  am end i ng  the  Busi ness Corpora t i ons Act  (On ta ri o ) ("OBCA" ).  Of  pa rt i cu l a r i n te rest  to  en t i t i es i nco rpo ra ted  under the  OBCA
are  am endm ents re l a t i ng  to  (1 ) sha reho l de r m ee t i ngs,  (2 ) d i recto r e l ect i ons,  (3 ) d i ve rsi ty d i scl osu re ,  and  (4 ) execu t i ve  com pensa t i on .  T he  apparen t  a i m
o f the  B i l l  i s to  p rovi de  shareho l de rs wi th  g rea te r opportun i t i es fo r engagem ent wi th i n  the  co rpo ra te  appara tus,  wh i l e  a l so  a l i gn i ng  the  OBCA wi th
recen t l y p roposed  am endm ents to  the  Canada  Busi ness Corpora t i ons Act  ( "CBCA" ),  wi th  som e no tab l e  d i ve rgences.  Fo r m ore  i n fo rm at i on  on  the
recen t l y p roposed  CBCA am endm ents,  see  the  BLG bu l l e t i n  Parl i amen t Looks to  Enhance  Shareho l de r Democracy and  Gender Di ve rsi ty Di scl osu re.

1. Reducing Thresholds for Shareholder Nominations and Shareholder Requis it ions

In i t i a t i ng  a  shareho l de r p roposa l  to  nom i na te  d i recto rs under the  OBCA cu rren t l y requ i res rep resen ta t i on  f rom  ho l de rs o f  a t  l east  5% o f  the  shares o f  the
corpo ra t i on  o r 5% o f  the  cl ass o r se ri es o f  sha res en t i t l ed  to  vo te  a t  the  m ee t i ng  a t  wh i ch  the  p roposa l  wi l l  be  p resen ted .  S i m i l a rl y,  to  requ i si t i on  a
m eet i ng  o f  sha reho l de rs,  rep resen ta t i on  f rom  ho l de rs o f  a t  l east  5% o f  the  shares o f  the  co rpo ra t i on  i s requ i red .  T he  B i l l  p roposes to  reduce  the  5%
th resho l ds to  3% the reby m aki ng  i t  easi e r fo r sha reho l de rs to  advance  the i r i n te rests i n  th i s regard .  By con trast ,  the  CBCA (and  p roposed  CBCA
am endm ents) m a i n ta i n  the  5% th resho l d .

Wi th  respect  to  m ee t i ngs a t  wh i ch  a  shareho l de r p roposa l  nom i na t i ng  d i recto rs has been  subm i t ted ,  the  B i l l  a l so  p rovi des tha t  such  a  p roposa l  m ay
nom i na te  a  si ng l e  i nd i vi dua l  d i recto r nom i nee  (whereas the  cu rren t  word i ng  o f  the  OBCA a rguab l y a l l ows fo r the  nom i na t i on  o f  one  o r m ore
i nd i vi dua l s),  and  tha t  sha reho l de rs p resen t  a t  such  m ee t i ng  wi l l  p i ck an  i nd i vi dua l  i n  a t tendance  to  p resi de  as cha i r.  Ne i the r o f  these  p rovi si ons a re
cu rren t l y se t  ou t  i n  the  CBCA, no r a re  they con tem p l a ted  by the  p roposed  CBCA am endm ents.

2. Enhancing Shareholder Democracy in Director Elect ions

A. Majo ri ty Vo t i ng

T he  OBCA cu rren t l y p rovi des fo r a  p l u ra l i ty vo t i ng  reg i m e  i n  wh i ch  shareho l de rs can  e i the r vo te  " fo r"  o r "wi thho l d "  support  fo r a  d i recto r nom i nee .
Under such  reg i m e , d i recto rs i n  uncon tested  e l ect i ons can  be  e l ected  to  the  board  wi th  a  si ng l e  vo te  " fo r"  and  i rrespect i ve  o f  the  num ber o f  vo tes
"wi thhe l d "  (i .e .  d i recto rs can  be  e l ected  even  i f  they ob ta i n  l ess than  ha l f  o f  the  support  o f  sha reho l de rs).

T he  B i l l  p roposes a  m a j o ri ty vo t i ng  requ i rem en t fo r OBCA co rpo ra t i ons,  wh i ch  wou l d  requ i re  a  nom i nee  i n  an  uncon tested  e l ect i on  to  ob ta i n  m a j o ri ty
support  f rom  shareho l de rs.  Whereas the  p roposed  CBCA am endm ents on l y m anda tes m a j o ri ty vo t i ng  fo r pub l i c co rpo ra t i ons,  the  m a j o ri ty vo t i ng
requ i rem en t under the  B i l l  wou l d  app l y to  a l l  OBCA i nco rpo ra ted  en t i t i es.

T he  B i l l ,  l i ke  the  p roposed  CBCA am endm ents,  a l so  appears to  o ffe r sha reho l de rs the  opportun i ty to  vo te  "aga i nst"  d i recto rs,  bu t  th i s power i s no t
exp ressl y sta ted  i n  the  cu rren t  d ra f t  o f  the  B i l l .

B .  Ind i vi dua l  E l ect i ons

T he  OBCA cu rren t l y a l l ows fo r sl a te  vo t i ng  o f  d i recto rs (i .e .  e l ect i ng  d i recto rs as a  g roup).  T he  B i l l ,  l i ke  the  p roposed  CBCA am endm ents,  i n t roduces a
requ i rem en t tha t  each  d i recto r m ust  be  e l ected  i nd i vi dua l l y,  e ffect i ve l y p roh i b i t i ng  sl a te  vo t i ng .  Ind i vi dua l  vo t i ng  a l l ows shareho l de rs to  exp ress
d i sapprova l  wi th  a  pa rt i cu l a r d i recto r by wi thho l d i ng  support  fo r tha t  d i recto r,  whereas sl a te  vo t i ng  can  o f ten  sh i e l d  d i recto rs f rom  i nd i vi dua l  scru t i ny.

C.  Annua l  E l ect i ons

T he  OBCA cu rren t l y pe rm i ts d i recto rs to  be  e l ected  fo r up  to  a  m axi m um  te rm  o f  th ree  years.  T he  B i l l ,  l i ke  the  p roposed  CBCA am endm ents,  p roposes
tha t  d i recto rs on l y be  pe rm i t ted  to  be  e l ected  fo r a  m axi m um  te rm  o f  one  year.  Reduci ng  the  m axi m um  d i recto r te rm  to  one  year be t te r engages
shareho l de rs by requ i ri ng  them  to  eva l ua te  the  pe rfo rm ance  o f  d i recto rs on  an  annua l  basi s,  the reby enhanci ng  the  accoun tab i l i ty o f  d i recto rs to  the
corpo ra t i on  and  i ts stakeho l de rs.

* * *

T he  a fo rem ent i oned  am endm ents wi th  respect  to  d i recto r e l ect i ons wi l l  b ri ng  the  OBCA substan t i a l l y i n  l i ne  wi th  the  Toron to  Stock Exchange  ("T SX" )
com pany ru l es.  T SX-l i sted  i ssuers a re  requ i red  to  e l ect  d i recto rs on  an  i nd i vi dua l  basi s and  fo r up  to  a  m axi m um  te rm  o f  one  year.  In  add i t i on ,  T SX-
l i sted  i ssuers (excep t  i n  the  case  o f  m a j o ri ty-con tro l l ed  i ssuers) a re  requ i red  to  adop t  a  m a j o ri ty vo t i ng  po l i cy.  T he  T SX's m anda ted  m a j o ri ty vo t i ng
po l i cy,  however,  i s too l ed  wi th  an  excep t i on  tha t  i s no t  ava i l ab l e  i n  the  cu rren t  d ra f t  o f  the  B i l l :  T SX com pany ru l es pe rm i t  the  board  to  re j ect  the
resi gna t i on  o f  an  i ncum ben t d i recto r wi th i n  90  days o f  fa i l i ng  to  ob ta i n  m a j o ri ty support  i f  "excep t i ona l  ci rcum stances"  warran t  tha t  pe rson 's
con t i nua t i on  on  the  board .  T he  B i l l ,  l i ke  the  p roposed  CBCA am endm ents,  requ i res i ncum ben t OBCA d i recto rs who  fa i l  to  ob ta i n  m a j o ri ty support  to
resi gn  wi thou t  excep t i on .

3. Mandating Divers ity  Disc losure in respect of the Board and Senior Management

T he  B i l l  p roposes to  requ i re  p rescri bed  co rpo ra t i ons to  d i scl ose  to  the i r sha reho l de rs,  a t  eve ry annua l  m ee t i ng ,  p rescri bed  i n fo rm at i on  respect i ng
d i ve rsi ty am ong  the  co rpo ra t i on 's board  and  sen i o r m anagem ent.  I t  i s uncl ea r whe the r the  p rescri bed  d i ve rsi ty d i scl osu re  wi l l  re l a te  excl usi ve l y to
gender o r,  l i ke  p roposed  am endm ents to  CBCA, be  m ore  expansi ve  to  i ncl ude  add i t i ona l  ca tegori es o f  d i ve rsi ty.  T he  scope  o f  the  p rescri bed  d i ve rsi ty
d i scl osu re ,  and  the  p rescri bed  co rpo ra t i ons sub j ect  to  th i s d i scl osu re  requ i rem en t,  wi l l  on l y be  de te rm i nab l e  once  the  accom panyi ng  regu l a t i ons to  the
Bi l l  a re  re l eased .

T he  p roposed  d i ve rsi ty d i scl osu re  under the  B i l l  wou l d  be t te r a l i gn  the  OBCA wi th  Canad i an  securi t i es regu l a t i ons i n  p l ace  i n  m ost  j u ri sd i ct i ons o f
Canada .  Na t i ona l  Instrum en t 58 -101Di scl osu re  o f  Corpora te  Governance  Pract i ces requ i res non-ven tu re  pub l i c i ssuers i n  M an i toba ,  New Brunswi ck,
Newfound l and  and  Labrador,  Northwest  Te rri to ri es,  Nova  Sco t i a ,  Nunavu t ,  On ta ri o ,  Québec,  Saska tchewan  and  Yukon  to  d i scl ose  i n fo rm at i on  pe rta i n i ng
to  gender d i ve rsi ty i n  respect  o f  the  board  and  sen i o r m anagem ent.

4. Giving Shareholders a Definit ive Voice on Executive Compensation

ttps://blg.com/en/News-And-Publications/Pages/Publication_4689.asp


T he  B i l l  p rovi des shareho l de rs wi th  a  de f i n i t i ve  vo i ce  on  execu t i ve  com pensa t i on  by pe rm i t t i ng  shareho l de rs to  m ake  a  p roposa l  to  adop t  an  execu t i ve
com pensa t i on  po l i cy wi th  respect  to  the  rem unera t i on  o f  d i recto rs o r o ff i ce rs,  o r m ake  a  p roposa l  to  am end  o r repea l  such  a  po l i cy.  No tab l y,  d i recto rs o f
an  OBCA co rpo ra t i on  wi l l  be  ob l i ga ted  to  com p l y wi th  any adop ted  p roposa l .

T he  B i l l 's p roposed  am endm ent on  execu t i ve  com pensa t i on  i s no t  ava i l ab l e  under the  CBCA nor i s i t  con tem p l a ted  by the  p roposed  CBCA
am endm ents.  I t  a l so  m arks a  d i ve rgence  f rom  cu rren t  p ract i ces o f  sha reho l de r ove rsi gh t  o f  execu t i ve  com pensa t i on ,  wh i ch  has taken  the  fo rm  o f  a  “say-
on -pay” vo te .  Say-on -pay i nvo l ves the  co rpo ra t i on  vo l un ta ri l y p roposi ng  an  advi so ry reso l u t i on  a t  a  m ee t i ng  o f  sha reho l de rs to  enab l e  shareho l de rs to
express approva l  o r d i ssa t i sfact i on  wi th  the  rem unera t i on  o f  execu t i ves.  Im portan t l y,  say-on - pay vo tes,  wh i l e  i n f l uen t i a l ,  a re  no t  fo rm a l l y b i nd i ng  on
the  board ,  as the  board  st i l l  m a i n ta i ns i ts d i scre t i on  to  no t  ab i de  wi th  the  say-on -pay vo te .  T he  B i l l  seeks to  change  th i s and  g i ve  shareho l de rs o f  OBCA
corpora t i ons the  f i na l  say on  m atte rs o f  execu t i ve  com pensa t i on .

Note :  The  B i l l  has passed  Second  Read i ng  and  has been  re fe rred  to  the  Stand i ng  Commi t tee  on  Fi nance  and  Economi c Af fa i rs fo r fu rthe r study.
Passi ng  o f  the  B i l l  i n to  l aw  i s no t  a  ce rta i n ty.  And  even  i f  passed  i n to  l aw, the  f i na l  fo rm o f  the  l aw  may d i f fe r i n  ma te ri a l  respects f rom the  cu rren t  d ra f t
o f  the  B i l l .
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