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ARTICLE

COVID-19: The exceptional right to renegotiate the terms of a contract in the absence
of a force majeure

T he  COVID-19  pandem i c has l ed  to  cond i t i ons tha t  m ay have  rendered  the  execu t i on  o f  con tractua l  ob l i ga t i ons m ore  onerous.  As a  resu l t ,  a  l o t  o f
recen t  com m enta ry has focused  on  the  fo rce  ma jeu re p rovi si on  to  re l i eve  con tract i ng  pa rt i es f rom  the i r ob l i ga t i ons.  Even  i n  the  absence  o f  a  fo rce
ma jeu re  cl ause  wi th i n  a  con tract ,  however,  the  app l i ca t i on  o f  the  du t i es o f  good  fa i th  and  equ i ty i n  ana l yzi ng  the  scope  o f  a  con tractua l  ob l i ga t i on  i n
the  con text  o f  busi ness d i srup t i ons caused  by the  pandem i c cou l d  a l l ow fo r the  pa rt i es to  renego t i a te  ce rta i n  te rm s o f  the  con tract .

SCC analysis in Churchil l Falls

T he  Suprem e Court  o f  Canada  (SCC) recen t l y ana l yzed  the  app l i ca t i on  o f  the  doctri ne  o f  un fo reseeab i l i ty i n  Church i l l  Fa l l s (Labrador) Corp .  v.  Hydro -
Québec .  In  som e ci vi l  l aw j u ri sd i ct i ons o the r than  Québec,  fo l l owi ng  the  occu rrence  o f  an  un fo reseeab l e  even t ,  th i s doctri ne  a l l ows the  renego t i a t i on
o f  con tractua l  te rm s and  cond i t i ons whose  pe rfo rm ance  a re  rendered  excessi ve l y onerous fo r one  o f  the  pa rt i es.  A l though  the  facts i n  Church i l l  Fa l l s d i d
no t  pe rm i t  the  deve l opm ent o r adop t i on  o f  such  a  doctri ne  si nce  the  cond i t i ons fo r i ts app l i ca t i on  were  si m p l y no t  sa t i sf i ed ,  i .e .  the  ob l i ga t i ons o f
Church i l l  Fa l l s (Labrador) Corpora t i on  L i m i ted  had  no t  becom e m ore  onerous and  the re  were  no  un fo reseeab l e  ci rcum stance  i nvo l ved ,  the  deci si on
neverthe l ess p rovi des i m portan t  l essons abou t  the  b roader du t i es o f  con tract i ng  pa rt i es.

In  th i s case ,  the  SCC concl uded  tha t  the  i ncreased  p ri ce  o f  e l ectri ci ty d i d  no t  const i tu te  a  su ff i ci en t  m o t i ve  to  renego t i a te  the  te rm s o f  the  con tract
fo rm ed  i n  1969  by Church i l l  Fa l l s (Labrador) Corpora t i on  L i m i ted  (CFLCo) and  Hydro -Québec (HQ).  T h i s con tract  f i xed  the  l ega l  and  f i nanci a l
f ram ework fo r the  construct i on  and  opera t i on  o f  a  hyd roe l ectri c power p l an t .  As pe r the  con tract ,  HQ agreed  to  pu rchase ,  fo r a  pe ri od  o f  65  years,  m ost
o f  the  e l ectri ci ty p roduced  a t  a  f i xed  p ri ce ,  regard l ess o f  i ts needs,  wh i ch  i n  re tu rn  a l l owed  CFLCo to  f i nance  the  construct i on  o f  the  power p l an t .
However,  based  on  the  fact  tha t  the  p ri ce  o f  the  e l ectri ci ty so l d  to  HQ was be l ow the  m arke t  p ri ce ,  CFLCo requested  a  renego t i a t i on  o f  the  con tract  to
red i st ri bu te  the  p ro f i ts genera ted  by HQ. T he  SCC he l d  tha t  HQ had  no  ob l i ga t i on  to  renego t i a te  the  te rm s o f  the  con tract  because ,  am ong  o the r th i ngs,
the  va ri a t i on  i n  the  p ri ce  o f  e l ectri ci ty was reasonab l y fo reseeab l e  and  d i d  no t  m ake  CFLCo 's ob l i ga t i ons m ore  onerous.

T he  SCC fu rthe r h i gh l i gh ted  tha t  the  theory o f  un fo reseeab i l i ty i s no t  genera l l y recogn i zed  i n  Québec ci vi l  l aw. T he  Québec l eg i sl a tu re ’s cho i ce  i s
exp l a i ned  by a  desi re  to  favour the  p ri nci p l e  o f  con tractua l  stab i l i ty,  wh i ch  i s i ncom pat i b l e  wi th  a  ru l e  tha t  wou l d  depend  on  pu re l y exte rna l
ci rcum stances,  ra the r than  on  the  conduct  and  si tua t i on  o f  the  pa rt i es.  Even  so ,  the  Québec Ci vi l  Code sta tes tha t  pa rt i es m ust  conduct  them se l ves i n
good  fa i th  a t  eve ry step  o f  the i r ob l i ga t i ons,  and  the  SCC’s recogn i t i on  and  i n te rp re ta t i on  o f  th i s du ty i s where  we  f i nd  the  g rounds to  support  con tract
renego t i a t i on .

SCC framework for contractual fairness

Al though  m any j u ri sts be l i eve  tha t  under Québec l aw i t  wou l d  be  i m possi b l e  fo r pa rt i es to  j ust i fy a  renego t i a t i on  o f  a  con tract  based  on  the  i m pacts o f
the  COVID-19  pandem i c by re fe rri ng  to  the  Church i l l  Fa l l s deci si on ,  we  be l i eve ,  on  the  con tra ry,  tha t  Just i ce  Cl ém ent Gascon ,  wri t i ng  fo r the  m a j o ri ty,
a l l ows us to  concl ude  tha t  such  a  ri gh t  exi sts under the  p resen t  extrao rd i na ry and  un i que  ci rcum stances.

T he  SCC sta tes tha t  the  du t i es o f  good  fa i th  and  equ i ty a l l ow the  courts to  i n te rvene  and  i m pose  posi t i ve  ob l i ga t i ons to  pa rt i es based  on  the  no t i on  o f
con tractua l  fa i rness.  Courts can  the reby tem per l i te ra l  i n te rp re ta t i ons o f  ce rta i n  con tracts i n  o rde r to  p ro tect  the  underl yi ng  ob l i ga t i ons i n tended  by the
part i es.  Good  fa i th  con fe rs a  b road ,  f l exi b l e  power to  crea te  l aw, wh i ch  he l ps to  t i e  va ri ous l ega l  p ri nci p l es to  the  concep t  o f  fundam enta l  j ust i ce ,
depend i ng  on  the  ci rcum stances,  i n  an  e ffo rt  to  p ro tect  con tractua l  equ i l i b ri um .

T he  SCC fu rthe r adds tha t  “[ f ]o r exam p l e ,  i n  a  si tua t i on  o f  “ha rdsh i p ” tha t  co rresponds to  the  descri p t i on  o f  tha t  concep t  se t  ou t  i n  the  Uni d ro i t
Pri nci p l es ,  the  conduct o f  the  con tract i ng  pa rty who  bene f i ts f rom  the  change  i n  ci rcum stances canno t  be  d i sregarded  and  m ust  be  assessed”.

T h i s concep t  o f  “ha rdsh i p ” i n  the  Uni d ro i t  Pri nci p l es i s de f i ned  as an  even t  beyond  the  con tro l  o f  a  pa rty,  wh i ch  cou l d  no t  reasonab l y be  taken  i n to
accoun t ,  wh i ch  occu rs a f te r the  concl usi on  o f  a  con tract  and  wh i ch  fundam enta l l y a l te rs the  equ i l i b ri um  o f  ob l i ga t i ons,  e i the r because  the  cost  o f
pe rfo rm ance  has i ncreased  o r because  the  va l ue  o f  the  consi de ra t i on  has decreased .  As fo r the  no t i on  o f  “conduct” tha t  cou l d  be  found  b l am eworthy o r
g i ve  ri se  to  a  sanct i on  under the  du ty o f  good  fa i th  and  equ i ty i n  th i s con text ,  the  SCC's deci si on  speci f i ca l l y m en t i ons the  case  where  a  “pa rty who
i nsi sts on  adheri ng  to  the  words o f  the  con tract  i s i n f l exi b l e  o r i s g ra tu i tousl y i m pa t i en t  o r i n t ransi gen t”.

Takeaway for businesses

I t  i s cl ea r to  us tha t  the  i m pacts o f  the  COVID-19  pandem i c cou l d  const i tu te  a  case  o f  “ha rdsh i p ” wi th i n  the  m ean i ng  o f  the  Uni d ro i t  Pri nci p l es,  and  i n
part i cu l a r i n  cases where  the  cost  o f  execu t i on  o f  the  ob l i ga t i on  fo r one  pa rty i s i ncreased ,  o r when  the  va l ue  o f  the  consi de ra t i on  i s reduced .  By
fo l l owi ng  the  SCC’s teach i ngs i n  Church i l l  Fa l l s,  a  pa rty showi ng  a  l ack o f  f l exi b i l i ty o r i nappropri a te  i n t ransi gence  i n  the  p resen t  excep t i ona l  soci a l
con text  cou l d  be  sanct i oned .

T he  case  o f  a  l and l o rd -tenan t  re l a t i onsh i p  du ri ng  the  pandem i c where  the  access to  the  p roperty i s restri cted  by pub l i c hea l th  d i rect i ves i s an  exam p l e
tha t  com es to  m i nd .  When  a  tenan t  canno t  f ree l y and  fu l l y m ake  use  o f  the  l eased  p rem i ses,  a  l and l o rd  who  re fuses to  renego t i a te  the  te rm s o f  a  l ease
on  the  basi s o f  the  reduced  va l ue  o f  the  bene f i t  rece i ved  by the  l essee  m i gh t  be  found  i n  b reach  o f  the  du ty o f  good  fa i th .

Fi na l l y,  i t  i s i m portan t  to  no te  tha t  a  con tract  i s an  ag reem ent o f  wi l l s fo rm ed  by the  m utua l  exchange  o f  consen t ,  b i nd i ng  those  who  have  ag reed  to  i t
no t  on l y fo r exp ressed  te rm s bu t  a l so  fo r wha t  i s i nci den t  to  i t  i n  acco rdance  wi th  i ts na tu re  and  i n  con fo rm i ty wi th  app l i cab l e  usage ,  equ i ty o r l aw.
M oreover,  when  i n te rp re t i ng  a  con tract ,  one  m ust  seek the  com m on i n ten t i on  o f  the  pa rt i es ra the r than  adheri ng  to  the  l i te ra l  m ean i ng  o f  the  words
used .
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By app l yi ng  these  p ri nci p l es,  we  be l i eve  tha t  a  pa rty cou l d  seek re l i e f  f rom  the  st ri ct  app l i ca t i on  o f  the  con tractua l  p rovi si ons th rough  a  renego t i a t i on
o f  the  con tract  on  the  basi s tha t  the  ri sk o f  a  COVID-19  pandem i c was no t  reasonab l y fo reseeab l e  and  the re fo re  no t  assum ed a t  the  t i m e  o f  en te ri ng
i n to  the  con tract  and ,  consequen t l y,  tha t  such  ri sk shou l d  i nstead  be  shared  by bo th  pa rt i es i n  the  i n te rest  o f  con tractua l  fa i rness.

 Church i l l  Fa l l s (Labrador) Corp .  v.  Hydro -Québec ,  2018  SCC 46 ,  [2018 ]  3  SCR 101  a t  pa ra .  92 ,  98 -99 ,  102-105 ,  113  [ou r em phasi s]  and  118  [Church i l l
Fa l l s] .

 Art .  6 .2 .1  and  6 .2 .2  o f  Uni d ro i t  Pri nci p l es o f  i n te rna t i ona l  con tracts.

 See  a rt .  1378 ,  1385 ,  1425  and  1434  CCQ.

By:  Franço i s Beaudry,  Am é l i e  T.  Gou i n
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