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ARTICLE

Court Of Appeal Overturns Reverse Summary Judgment
Drummond v.  Cad i l l ac Fa i rvi ew  Corp. ,  2019  ONCA 447

On M ay 30 ,  2019 ,  the  On ta ri o  Court  o f  Appea l  (the  Court ) re l eased  i ts deci si on  i n  Drummond v.  The  Cad i l l ac Fa i rvi ew  Corp .  L td. ,  2019  ONCA 447 .  On
the  underl yi ng  m ot i on ,  the  de fendan t  b rough t  a  m o t i on  fo r sum m ary j udgm ent to  d i sm i ss the  p l a i n t i f f ’s act i on .  T he  m ot i on  j udge  g ran ted  sum m ary
j udgm ent,  bu t  i n  favour o f  the  p l a i n t i f f ,  l eavi ng  on l y the  assessm ent o f  dam ages to  p roceed  to  t ri a l .  On  appea l ,  the  Court  se t  asi de  the  “reve rse
sum m ary j udgm ent” g ran ted  to  the  p l a i n t i f f  and  i nstead  g ran ted  sum m ary j udgm ent d i sm i ssi ng  the  act i on .

Reverse Summary Judgment

Any pa rty con tem p l a t i ng  a  m ot i on  fo r sum m ary j udgm ent m ust  a l ways consi de r the  possi b i l i ty o f  a  cou rt  g ran t i ng  “reve rse  sum m ary
j udgm ent, ” i .e .  g ran t i ng  j udgm ent i n  favo r o f  the  respond i ng  /  opposi ng  pa rty.  In  Manu l i fe  Bank o f  Canada  v.  Con l i n,  [1996 ]  3  S.C.R. 415 ,  the  Suprem e
Court  o f  Canada  he l d  tha t  a  cou rt  heari ng  a  m ot i on  fo r sum m ary j udgm ent has the  j u ri sd i ct i on  to  render j udgm ent i n  favo r o f  the  respond i ng  pa rty even
i n  the  absence  o f  a  cross-m ot i on  fo r j udgm ent.  Bu t  as the  Court  o f  Appea l  no tes,  the re  m ust  st i l l  be  p rocedura l  fa i rness.

Background

T he  Drummond  act i on  a rose  f rom  a  t ri p  and  fa l l  ove r a  ska teboard  i n  the  food  court  o f  a  com m erci a l  shopp i ng  cen tre .  T he  ska teboard  had  been  b rough t
on to  the  p rem i ses by a  12 -year o l d  boy who  was no t  a  pa rty to  the  l i t i ga t i on .  T he  p l a i n t i f f  com m enced  an  act i on  so l e l y aga i nst  the  p roperty m anager o f
the  shopp i ng  cen tre  pu rsuan t  to  the  Occup i e rs’  L i ab i l i ty Act.

T he  de fendan t  shopp i ng  cen tre  m oved  fo r sum m ary j udgm ent a f te r exam i na t i ons fo r d i scovery.  T he  m ot i ons j udge  decl i ned  to  render j udgm ent i n  the
de fendan t ’s favo r and  i nstead  g ran ted  j udgm ent to  the  p l a i n t i f f  on  the  i ssue  o f  l i ab i l i ty,  l eavi ng  dam ages to  be  assessed  a t  t ri a l .

Appeal

T he  de fendan t  appea l ed  on  two  g rounds:  (1 ) tha t  the  j udgm ent was the  p roduct  o f  an  un fa i r p rocess;  and  (2 ) tha t  the  m ot i on  j udged  re l i ed  on
i nadm i ssi b l e  hearsay evi dence .

On  the  f i rst  i ssue ,  the  Court  no ted  tha t  sum m ary j udgm ent i s approp ri a te  when  the  reco rd  pe rm i ts the  m ot i on  j udge  “to  reach  a  fa i r and  j ust
de te rm i na t i on  on  the  m eri ts. ” T he  Court  then  de te rm i ned  tha t  the  g ran t  o f  j udgm ent i n  the  p l a i n t i f f ’s favo r was no t  fa i r and  j ust  fo r seve ra l  reasons:

1.  T he  p l a i n t i f f  d i d  no t  b ri ng  a  cross-m ot i on  fo r j udgm ent.  A l though  th i s i s no t  d i sposi t i ve  o f  the  i ssue ,  the  p l a i n t i f f ’s p ri m ary posi t i on  a t  the  m ot i on
was tha t  the re  were  genu i ne  i ssues requ i ri ng  t ri a l .

2.  In  pa rt i cu l a r,  the  p l a i n t i f f  a rgued  tha t  sum m ary j udgm ent was i nappropri a te  because  a  t ri a l ,  wi th  fu rthe r evi dence  f rom  add i t i ona l  wi tnesses,  was
requ i red .  A f i nd i ng  o f  j udgm ent i n  the  p l a i n t i f f ’s favo r was con tra ry to  the  p l a i n t i f f ’s a rgum ent a t  the  m ot i on .

3.  T he  m ot i on  j udge  d i d  no t  consi de r the  de fence  o f  con tri bu to ry neg l i gence.  A l though  the  j udge  d i d  no t  need  to  m ake  a  f i nd i ng  o f  con tri bu to ry
neg l i gence  i n  o rde r to  render j udgm ent,  a  “fa i r and  j ust  de te rm i na t i on  on  the  m eri ts” wou l d  have  requ i red  a  consi de ra t i on  (and  re j ect i on  o r
app l i ca t i on ) o f  con tri bu to ry neg l i gence .

4.  Fi na l l y,  the  m ot i on  j udge  fa i l ed  to  p rovi de  the  de fendan t  wi th  an  opportun i ty to  address i ts l i t i ga t i on  ri sk and  shou l d  have  warned  the  de fendan t
tha t  he  m i gh t  g ran t  reve rse  sum m ary j udgm ent.

T he  Court  consi de red  the  f i rst  e rro r a l one  to  be  su ff i ci en t  to  se t  asi de  the  j udgm ent.  A f te r m aki ng  th i s f i nd i ng ,  i t  then  consi de red  the  evi den t i a ry reco rd
a f te r exci si ng  the  hearsay evi dence  adduced  by the  p l a i n t i f f  i n  response  to  the  m ot i on .

Upon  consi de ri ng  the  co rrected  evi den t i a ry reco rd ,  the  Court  de te rm i ned  tha t  the  de fendan t  had  p roven  tha t  i t  had  m et i ts sta tu to ry du ty under
the  Occup i e rs’  L i ab i l i ty Act and  g ran ted  j udgm ent i n  the  de fendan t ’s favo r.

Commentary

Pract i ca l l y speaki ng ,  reve rse  sum m ary j udgm ents a re  re l a t i ve l y ra re  as m ost  cou rts d i sm i ssi ng  such  a  m ot i on  wi l l  usua l l y do  so  on  the  basi s tha t  the re
a re  genu i ne  i ssues requ i ri ng  t ri a l .  However,  th i s deci si on  shou l d  g i ve  som e com fo rt  to  any pa rty con tem p l a t i ng  sum m ary j udgm ent.
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