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Negligent Investigation Claim Against Police Dismissed in Child Sexual Assault Case
In  the  recen t  deci si on  o f  J.H.  v.  Wi ndsor Po l i ce  Servi ces Board  e t  a l. ,  2017  ONSC 6507,  the  Wi ndsor Po l i ce  Servi ces Board  successfu l l y b rough t  a
m ot i on  fo r sum m ary j udgm ent aga i nst  the  p l a i n t i f f ,  J.H. ,  d i sm i ssi ng  h i s cl a i m  o f  neg l i gen t  i nvest i ga t i on .  T he  p l a i n t i f f  was charged  wi th  fou r
o ffences1  i ncl ud i ng  sexua l  assau l t ,  i nvi ta t i on  to  sexua l  touch i ng  and  sexua l  i n te rfe rence  fo l l owi ng  a  report  by h i s 10 -year-o l d  daugh te r,  M OH.

Police Invest igat ion and Criminal Trial

On the  m orn i ng  o f  February 2 ,  2010 ,  the  Wi ndsor-Essex Ch i l d ren ’s A i d  Soci e ty (“CAS”) con tacted  the  Wi ndsor Po l i ce  Servi ce  regard i ng  a  report  o f
sexua l  m i sconduct  re l a t i ng  to  M OH, the  10 -year-o l d  b i o l og i ca l  daugh te r o f  the  p l a i n t i f f .  An  o ff i ce r was d i spa tched  to  fo l l ow up  on  the  report  and  ga the r
i n fo rm at i on  concern i ng  the  com p l a i n t .  Duri ng  an  i n te rvi ew wi th  a  m em ber o f  CAS, the  o ff i ce r l ea rned :

In  2008 ,  the  p l a i n t i f f  l ost  custody o f  bo th  M OH and  he r si b l i ng  M AH due  to  d rug  and  neg l ect  p rob l em s;

CAS had  a l so  been  m on i to ri ng  o f  concerns abou t  M OH’s behavi ou r,  i ncl ud i ng  l yi ng ,  stea l i ng  and  hoard i ng ;

A l though  the  p l a i n t i f f  had  no  court -o rde red  vi si ta t i on  ri gh ts,  he  cam e to  l i ve  i n  the  ch i l d ren ’s new hom e fo r seve ra l  m on ths a f te r h i s re l ease  f rom
j a i l ;  and

M OH to l d  an  em p l oyee  f rom  CAS tha t  he r fa the r had  been  touch i ng  he r b reasts and  engaged  i n  o the r sexua l  touch i ng .

On  February 4 ,  2010 ,  a  vi deo taped  po l i ce  i n te rvi ew o f  M OH took p l ace  a t  the  CAS o ff i ce .  A t  the  beg i nn i ng  o f  the  i n te rvi ew, e ffo rts were  m ade  by the
de tect i ves to  con f i rm  tha t  M OH understood  the  d i st i nct i on  be tween  the  t ru th  and  a  l i e .  M OH advi sed  the  o ff i ce rs o f  seve ra l  new de ta i l s o f  the  a l l eged
abuse  tha t  had  no t  been  d i scl osed  i n  the  i n te rvi ew wi th  the  CAS worke r.  T h roughou t  the  i n te rvi ew, M OH p roact i ve l y o ffe red  i n fo rm at i on  abou t  sexua l
m i sconduct  i n  response  to  open-ended  quest i ons.  T here  were  a l so  occasi ons du ri ng  the  i n te rvi ew when  the  de tect i ves were  pe rce i ved  to  be  aski ng
quest i ons i n  a  m anner wh i ch  suggested  o the r possi b l e  m i sconduct  by the  p l a i n t i f f .

T he  i nvest i ga t i ng  de tect i ve  gave  evi dence  tha t  fo l l owi ng  h i s i n te rvi ew o f  M OH, he  sub j ect i ve l y be l i eved  tha t  he  had  reasonab l e  and  p robab l e  g rounds
to  a rrest  and  charge  J.H. ,  and  tha t  the re  were  ob j ect i ve  g rounds to  do  so .  T he  p l a i n t i f f  was l oca ted  and  a rrested  by po l i ce  and  charged .

T he  m atte r then  p roceeded  to  t ri a l  by j udge  a l one .  T he  t ri a l  j udge  em phasi zed  the  we i gh t  o f  the  cred i b i l i ty o f  M OH and  J.H.  as “the  so l e  i ssue” i n  the
tri a l  g i ven  the  l ack o f  m ed i ca l  evi dence  to  support  the  a l l eged  abuse .  T he  p l a i n t i f f  was found  no t  gu i l ty i n  re l a t i on  to  a l l  cha rges.

Summary Judgment

T he  Court  found  tha t  the  reco rd  p resen ted  by the  pa rt i es a l l owed  the  Court  to  m ake  the  necessary f i nd i ngs o f  fact  to  ru l e  on  a  sum m ary j udgm ent
m ot i on .  In  pa rt i cu l a r,  the  Court  em phasi zed  tha t

…the  focus o f  the  ci vi l  to rt  cl a i m  i s no t  on  whe the r the  p l a i n t i f f  actua l l y engaged  i n  the  conduct  a l l eged  i n  the  ea rl i e r cri m i na l  p roceed i ng ,  and  tha t
acco rd i ng l y i s no t  a  d i spu ted  fact  tha t  necessari l y requ i res de te rm i na t i on ,  on  the  ci vi l  ba l ance  o f  p robab i l i t i es standard ,  i n  o rde r to  assess the  m eri ts o f
a  neg l i gen t  i nvest i ga t i on  cl a i m . T he  focus i nstead  i s on  whe the r the  de fendan t  and  i ts agen ts b reached  the  re l evan t  standard  o f  ca re ,  wh i ch  i n  tu rn
requ i res an  exam i na t i on  o f  facts re l a t i ng  to  the  conduct  o f  i nvest i ga t i ng  o ff i ce rs,  m easured  aga i nst  wha t  a  reasonab l e  o ff i ce r wou l d  have  done  i n  l i ke
ci rcum stances;  i .e . ,  the  ci rcum stances p reva i l i ng  a t  the  re l evan t  t i m e .2

T he  crux o f  the  p l a i n t i f f ’s case  h i nged  on  the  po l i ce  conduct  du ri ng  the  i n te rvi ews o f  M OH and  M AH. Af te r revi ewi ng  the  evi dence  ga the red  by the
po l i ce ,  the  Court  concl uded  tha t  the  i nvest i ga t i ng  de tect i ve  had  a  sub j ect i ve  be l i e f  tha t  he  had  reasonab l e  and  p robab l e  g rounds,  wh i ch  was a l so
j ust i f i ab l e  f rom  an  ob j ect i ve  po i n t  o f  vi ew. T h i s f i nd i ng  was based  on  the  fo l l owi ng :

Desp i te  the  i nd i ca t i ons o f  possi b l e  cred i b i l i ty and  re l i ab i l i ty i ssues i n  M OH’s i n fo rm at i on ,  the  po l i ce  were  no t  en t i t l ed  to  d i sregard  he r com p l a i n ts;

T he  po l i ce  were  no t  en t i t l ed  to  usu rp  the  ro l es o f  the  Crown a t to rney and  court ,  and  assum e tha t  possi b l y exaggera ted  descri p t i ons as to  the  exten t
o f  m i sconduct  wou l d  ensure  reasonab l e  doub t  tha t  any such  m i sconduct  had  taken  p l ace ;

T he  ob j ect i ve  exi stence  o f  reasonab l e  and  p robab l e  g rounds fo r the  a rrest  and  charg i ng  o f  the  p l a i n t i f f  i s no t  nega ted  by the  fact  tha t  the  o ff i ce r
had  no t  ye t  com p l e ted  h i s i nvest i ga t i on  and  con tem p l a ted  fu rthe r i nqu i ri es;

T he  p l a i n t i f f  consen ted  to  com m i t ta l  fo r t ri a l .  Wh i l e  th i s m ay no t  ca rry the  sam e we i gh t  as a  fo rm a l  cou rt  de te rm i na t i on  com m i t t i ng  the  p l a i n t i f f  to
t ri a l ,  th i s was an  “an  i m p l i ci t  acknowl edgm ent by the  p l a i n t i f f  and  h i s counse l …tha t  a l l  th ree  rem a i n i ng  charges were  supported  by adm i ssi b l e
evi dence  wh i ch  cou l d ,  i f  be l i eved ,  resu l t  i n  a  convi ct i on…the  com m i t ta l  to  t ri a l  the re fo re  p rovi des st rong  evi dence  support i ng  the  exi stence  o f
reasonab l e  and  p robab l e  g rounds.”

Wh i l e  the  t ri a l  obvi ousl y resu l ted  i n  no  convi ct i ons,  one  canno t  reason  backwards and  concl ude  tha t  reasonab l e  and  p robab l e  g rounds d i d  no t  exi st
a t  the  t i m e  the  p l a i n t i f f  was a rrested  and  charged .

T he  Court  concl uded  by com m ent i ng  on  the  p l a i n t i f f ’s a t tack on  the  i nvo l ved  po l i ce  o ff i ce rs’ i n te rvi ew tact i cs.  Speci f i ca l l y,  the  Court  con f i rm ed  tha t
neg l i gen t  i nvest i ga t i on  canno t  be  p roven  by focusi ng  on  one  pa rt i cu l a r aspect  o f  the  po l i ce  i nvest i ga t i on  separa te  and  apart  f rom  the  quest i on  o f
whe the r the re  were  reasonab l e  and  p robab l e  g rounds fo r a rrest i ng  and  charg i ng  the  p l a i n t i f f .  A m i sp l aced  focus on  the  neg l i gence  o f  a  speci f i c po l i ce
act  o r tact i c wi l l  l i ke l y l ead  to  causa t i on  i ssues e ffect i ve l y p reven t i ng  recovery fo r any such  "separa te "  neg l i gence  and  m ay l ead  the  court  to  d i sm i ss a
neg l i gen t  i nvest i ga t i on  cl a i m  en t i re l y.

1  Fo l l owi ng  a  p re l i m i na ry heari ng ,  th ree  charges p roceeded  to  a  cri m i na l  t ri a l .  

2  Para .  36 .
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