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ARTICLE

Finding The Right Tool For The Job — Resolving Construction Disputes With Mediation
Or Arbitration

In  an  e ffo rt  to  reduce  the  cost  and  de l ay associ a ted  wi th  t rad i t i ona l  l i t i ga t i on ,  pa rt i es o f ten  tu rn  to  m ed i a t i on  o r a rb i t ra t i on  as an  a l te rna t i ve  to
reso l vi ng  the i r d i spu tes.

Construct i on  p ro j ects,  regard l ess o f  si ze ,  i nvo l ve  ri sks tha t  o f ten  l ead  to  d i spu tes.  T hese  d i spu tes,  whe the r they a re  ove r the  com pet i t i ve  b i d  p rocess,
i ncom p l e te  desi gn ,  am b i guous con tract  cl auses,  poorl y de f i ned  scope ,  de l ays,  o r cost  ove rruns,  have  l ed  to  an  i ncrease  i n  the  com p l exi ty and  num ber
o f  construct i on  cl a i m s.  In  an  e ffo rt  to  reduce  the  cost  and  de l ay associ a ted  wi th  t rad i t i ona l  l i t i ga t i on ,  pa rt i es o f ten  tu rn  to  m ed i a t i on  o r a rb i t ra t i on  as an
a l te rna t i ve  to  reso l vi ng  the i r d i spu tes.  T hese  p rocesses can  be  ag reed  to  ahead  o f  t i m e  and  requ i red  by the  construct i on  con tract ,  o r the  pa rt i es can
agree  to  them  a f te r the  d i spu te  a ri ses th rough  a  separa te  d i spu te  reso l u t i on  ag reem ent.

Wh i l e  i t  i s we l l  known tha t  m ed i a t i on  and  a rb i t ra t i on  a re  a l te rna t i ves to  t rad i t i ona l  l i t i ga t i on ,  i t  i s no t  a l ways understood  how they work o r how they
d i ffe r.  Understand i ng  these  d i ffe rences i s i m portan t  when  deci d i ng  wh i ch  o f  the  two  i s best  su i ted  fo r a  speci f i c si tua t i on .  Genera l l y speaki ng ,  m ed i a t i on
i s approp ri a te  fo r si tua t i ons i n  wh i ch  bo th  pa rt i es a re  p repared  to  com prom i se  and ,  wi th  the  he l p  o f  a  neu tra l  pe rson ,  reach  a  m utua l l y ag reed  upon
reso l u t i on .  Arb i t ra t i on ,  on  the  o the r hand ,  m ay be  m ore  appropri a te  when  pa rt i es need  to  reach  a  f i na l  deci si on  bu t  the re  i s no  l i ke l i hood  o f
nego t i a t i ng  a  se t t l em en t.  In  tha t  case ,  the  pa rt i es can  l ook to  an  a rb i t ra to r to  m ake  a  f i na l  de te rm i na t i on  fo r them .

Other d i ffe rences be tween  m ed i a t i on  and  a rb i t ra t i on  i ncl ude :

Timing and Time Commitment

M ed i a t i ons a re  usua l l y easi e r and  qu i cke r to  schedu l e  than  an  a rb i t ra t i on  heari ng .  M ed i a t i ons tend  to  concl ude  wi th i n  a  few days.  M ed i a t i on  b ri e fs a re
o f ten  exchanged  and  p rovi ded  to  the  m ed i a to r i n  advance ,  wh i ch  a l l ows the  pa rt i es to  be t te r understand  each  o the r’s posi t i on  p ri o r to  the  m ed i a t i on
sessi on .  By con trast ,  a rb i t ra t i on  heari ngs usua l l y l ast  m uch  l onger than  m ed i a t i ons,  requ i re  a  consi de rab l e  am oun t o f  p l ann i ng  and  p repara t i on ,  and
o f ten  i ncl ude  som e l i t i ga t i on -type  steps such  as the  exchange  o f  docum ents,  possi b l e  exam i na t i ons fo r d i scovery,  and  the  p repara t i on  and  exchange  o f
expert  reports.   Under bo th  p rocesses,  the  pa rt i es have  the  f l exi b i l i ty o f  ag ree i ng  to  an  appropri a te  schedu l e ,  ra the r than  be i ng  sub j ect  to  a  schedu l e
d i cta ted  by the  ru l es o f  cou rt .

Cost

M ed i a t i on  can  be  m uch  m ore  cost  e ffect i ve  than  e i the r l i t i ga t i on  o r a rb i t ra t i on ,  bu t  on l y i f  i t  resu l ts i n  a  reso l u t i on .  T he  th ree  m a i n  cost  com ponen ts o f
m ed i a t i on  i ncl ude  i n te rna l  busi ness costs fo r p repara t i on  and  a t tendance ,  the  cost  o f  l awyers o r o the r advi so rs to  p repare  and  a t tend ,  and  the  cost  o f
the  m ed i a to r and  sessi on  room . T he  a rb i t ra t i on  p rocess tends to  be  l onger and  m ore  i nvo l ved ,  i ncl ud i ng  the  p resen ta t i on  o f  evi dence ,  possi b l e
d i scoveri es,  l ega l  subm i ssi ons and  expert  reports.  T h i s i nevi tab l y resu l ts i n  si gn i f i can t l y h i gher costs than  m ed i a t i on ,  and  can  approxi m a te  the  cost  o f
t rad i t i ona l  l i t i ga t i on .

Preserving the Business Relationship

T he  b i ggest  advan tage  o f  m ed i a t i on  ove r a rb i t ra t i on  i s tha t  i t  avo i ds the  adversa ri a l  p rocess and ,  the re fo re ,  m ay p rese rve  the  busi ness re l a t i onsh i p .  I f
the  pa rt i es choose  to  do  so ,  m ed i a t i on  can  focus m ore  on  the  busi ness i n te rests o f  the  pa rt i es than  on  the i r l ega l  posi t i ons.  T he  pa rt i es a re  ab l e  to
m ee t i n  a  neu tra l  envi ronm ent,  wi th  an  ob j ect i ve  m ed i a to r,  and  concen tra te  on  crea t i ng  a  so l u t i on  to  the i r d i spu te .  T he  m ed i a to r wi l l  assi st  the  pa rt i es
i n  i den t i fyi ng  the  st reng ths and  weaknesses o f  the i r posi t i ons wh i l e  d i scoveri ng  the  underl yi ng  i n te rests a t  the  heart  o f  the  d i spu te .

Control

In  m ed i a t i on ,  the  pa rt i es m a i n ta i n  con tro l  ove r how the  d i spu te  wi l l  be  reso l ved .  A m ed i a to r has no  au tho ri ty to  i m pose  a  se t t l em en t o r te l l  the  pa rt i es
how the  d i spu te  m ust  be  reso l ved .  T he  pa rt i es m ust  ag ree  on  the  f i na l  ou tcom e. Often ,  m ed i a t i on  accom p l i shes m ore  i n  a  si ng l e  sessi on  than  m on ths o f
m ee t i ngs and  exchang i ng  co rrespondence .  In  a rb i t ra t i on ,  the  f i na l  ou tcom e i s based  upon  the  deci si on  o f  the  a rb i t ra to r and  the  pa rt i es can  be  bound
by i t  even  i f  they do  no t  ag ree  wi th  i t  (depend i ng  on  te rm s o f  the  a rb i t ra t i on  ag reem ent).

Wh i l e  the re  i s no  guaran tee  tha t  m ed i a t i on  wi l l  reso l ve  the  d i spu te ,  som e best  p ract i ces to  i ncrease  your chances o f  a  successfu l  m ed i a t i on  i ncl ude :

P l an  to  spend  a  concen tra ted  pe ri od  o f  t i m e  i n  the  m ed i a t i on  and  do  no t  p l an  to  conduct  o the r busi ness du ri ng  sessi ons.

Consi de r and  facto r i n  the  cost  o f  avo i d i ng  fu tu re  l i t i ga t i on  o r a rb i t ra t i on .

M ake  an  e ffo rt  to  understand  the  o the r si de ’s posi t i on .

Resi st  se t t i ng  a  “bo t tom  l i ne ” o r “top  do l l a r” se t t l em en t num ber un t i l  the  m ed i a to r has d i scussed  the  case  wi th  you .

Ensure  the re  i s su ff i ci en t  i n fo rm at i on .  Exchange  m ed i a t i on  subm i ssi ons,  docum ents and  re l evan t  i n fo rm at i on  i n  advance .

Be  p repared  to  address techn i ca l  i ssues.   Have  an  expert  ava i l ab l e  to  d i scuss any reports wi th  the  m ed i a to r and  o the r pa rty.

Each  pa rty shou l d  have  som eone  a t tend  who  has se t t l em en t au tho ri ty,  to  a l l ow a  f i na l  se t t l em en t to  be  reached .

Be fo re  you  a t tend ,  d i scuss i n te rna l l y the  concep t  o f  se t t l em en t and  possi b l e  op t i ons.  T h i nk abou t  o the r busi ness te rm s tha t  m i gh t  be  nego t i a ted  i n
add i t i on  to  the  paym ent o f  m oney.



M ai n ta i n  a  f l exi b l e  a t t i tude  and  open  m i nd  abou t  you r se t t l em en t op t i ons.

De te rm i ne  an  ob j ect i ve  and  ra t i ona l  basi s fo r you r se t t l em en t p roposa l s.

Leave  extra  t i m e  i n  case  sessi ons a re  construct i ve  bu t  m ore  t i m e  i s needed  to  reach  a  se t t l em en t.

Reso l vi ng  d i spu tes ou tsi de  o f  cou rt  can  save  t i m e ,  m oney,  and  head  o ff  the  st ress and  f rustra t i on  o f  p ro l onged  l i t i ga t i on .  Wh i l e  ve ry d i ffe ren t ,
m ed i a t i on  and  a rb i t ra t i on  each  se rve  a  use fu l  pu rpose .  Where  the  pa rt i es a re  m ot i va ted  to  reach  a  reso l u t i on  and  p rese rve  the  busi ness re l a t i onsh i p ,
m ed i a t i on  m ay be  an  e ffect i ve  and  econom i ca l  too l  to  reso l ve  d i spu tes.  Where  se t t l em en t i s un l i ke l y,  a rb i t ra t i on  can  o ffe r a  faste r and  con f i den t i a l
a l te rna t i ve  to  the  o f ten  p ro tracted  p rocess o f  t rad i t i ona l  l i t i ga t i on .  In  e i the r even t ,  understand i ng  the  d i ffe rences be tween  these  two  a l te rna t i ve  d i spu te
reso l u t i on  p rocesses i s key i n  choosi ng  the  best  st ra teg i c pa th  fo rward .
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