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ARTICLE

Supreme Court of Canada to Rule on CRA Superpriorities
On M arch  22 ,  2018 ,  the  Suprem e Court  o f  Canada  g ran ted  l eave  to  appea l  i n  Canada  v Ca l l i dus Cap i ta l  Corpora t i on ("Cal l i dus" ),  m ean i ng  the  exten t
o f  the  post-bankrup tcy superp ri o ri ty he l d  by the  Canada  Revenue  Agency (the  "CRA" ) ove r un rem i t ted  Goods and  se rvi ces tax/Harm on i zed  sa l es tax
("GST /HST " ) am oun ts (and  o the r com parab l e  p rovi nci a l  and  federa l  superp ri o ri t i es)  rem a i ns a  l i ve  i ssue .  Secured  cred i to rs,  i nso l vency and  tax
p ro fessi ona l s wi l l  be  awa i t i ng  th i s gu i dance  f rom  the  Court ,  g i ven  i ts si gn i f i can t  i m p l i ca t i ons to  p ri o ri ty schem es and  the  ab i l i ty o f  secu red  cred i to rs to
recover f rom  asse ts sub j ect  to  CRA deem ed t rust  cl a i m s.

Background

Cal l i dus i nvo l ves the  com m on f i nanci ng  scenari o  where  Ca l l i dus,  a  secured  cred i to r,  rece i ved  ren ta l  paym ents a  deb to r,  Cheese  Facto ry Road  Ho l d i ngs
Inc.  ("CFR" ),  rece i ved  f rom  i ts tenan ts by way o f  b l ocked  bank accoun ts.  Ca l l i dus a l so  rece i ved  p roceeds f rom  CFR’s sa l e  o f  rea l  p roperty.  Ca l l i dus
app l i ed  these  am oun ts as paym ents aga i nst  CFR’s ou tstand i ng  i ndeb tedness and  ob l i ga t i ons.  A f te r seve ra l  yea rs o f  f i nanci a l  d i f f i cu l t i es,  CFR, a t  the
request  o f  Ca l l i dus,  m ade  an  assi gnm ent i n  bankrup tcy under the  Bankrup tcy and  Inso l vency Act . T he  CRA then  com m enced  an  act i on  aga i nst  Ca l l i dus
to  recover un rem i t ted  GST /HST  am oun ts co l l ected  by CFR, the  bu l k o f  wh i ch  was pa i d  to  Ca l l i dus to  reduce  the  secured  deb t  be fo re  the  deb to r’s
assi gnm ent i n  bankrup tcy.

Sect i on  222  o f  the  Exci se  Tax Act  (the  "ETA" ) crea tes a  deem ed t rust  i n  favour o f  the  Crown over a  deb to r’s p roperty,  wh i ch  has the  e ffect  o f  g i vi ng  the
Crown superp ri o ri ty ove r o the r cred i to rs fo r ce rta i n  tax l i ab i l i t i es.  T h i s deem ed t rust  app l i es to  secured  cred i to rs who  have  rece i ved  p roceeds f rom  a
deb to r’s asse ts sub j ect  to  the  deem ed t rust .  When  a  deb to r becom es bankrup t ,  th i s deem ed t rust  i s ext i ngu i shed ,  and  CRA no  l onger has p ri o ri ty
— i .e .  the  bankrup tcy " reve rses"  the  p ri o ri ty,  subord i na tes the  CRA to  cl a i m s by secured  cred i to rs and  t rea ts the  CRA as an  unsecured  cred i to r.  In
pa rt i cu l a r,  ETA sect i on  222(1 .1 ) speci f i ca l l y p rovi des tha t  the  t rust  p rovi si ons no  l onger app l y "a t  o r a f te r the  t i m e  a  pe rson  becom es a  bankrup t . "  In
de fend i ng  the  CRA’s act i on ,  Ca l l i dus a rgued  tha t  CFR’s bankrup tcy rendered  the  CRA’s deem ed t rust  i ne ffect i ve .

Federal Court of Appeal Decision

At i ssue  be fo re  the  Federa l  Court  and  Federa l  Court  o f  Appea l  was the  e ffect  o f  CFR’s bankrup tcy on  the  deem ed t rust ,  and  i n  pa rt i cu l a r whe the r
Ca l l i dus cou l d  be  l i ab l e  to  the  CRA fo r am oun ts Ca l l i dus rece i ved  f rom  CFR p ri o r to  i ts bankrup tcy.  T he  Federa l  Court  o f  Appea l  deci ded  th i s i ssue  i n
favour o f  the  CRA. T he  Federa l  Court  o f  Appea l  he l d  tha t  even  where  a  deb to r’s asse ts a re  re l eased  f rom  the  deem ed t rust  upon  bankrup tcy,  the  t rust
rem a i ns engaged  ove r am oun ts rece i ved  by the  secured  cred i to r p ri o r to  the  bankrup tcy,  i n  e ffect ,  renderi ng  the  secured  cred i to r l i ab l e  fo r i ts deb to r’s
GST /HST  ob l i ga t i ons.  T he  Federa l  Court  o f  Appea l  j ust i f i ed  th i s concl usi on ,  sta t i ng  tha t  a  secured  cred i to r i s pe rsona l l y l i ab l e  fo r the  tax ob l i ga t i on  i n
respect  o f  p roceeds the  secured  cred i to r rece i ves f rom  the  deem ed t rust .  T h i s pe rsona l  l i ab i l i ty i s sa i d  to  crea te  a  separa te  cause  o f  act i on  wh i ch  the
CRA can  pu rsue  no twi thstand i ng  any subsequen t  bankrup tcy p roceed i ngs.

Pending Ruling

Cal l i dus has sough t  l eave  to  the  Suprem e Court  o f  Canada ,  cha l l eng i ng  the  concep t  tha t  the  secured  cred i to r’s ob l i ga t i ons exi st  i ndependen t l y o f  the
deem ed t rust ,  and  quest i on i ng  whe the r the  ETA i m poses a  post-bankrup tcy ob l i ga t i on  on  a  secured  cred i to r i ndependen t  o f  the  deem ed t rust ,  to  pay the
Crown p roceeds o f  p roperty rece i ved  by the  secured  cred i to r p ri o r to  the  deb to r’s bankrup tcy.

T he  Suprem e Court  o f  Canada ’s consi de ra t i on  o f  th i s i ssue  wi l l  p rovi de  m uch  needed  ce rta i n ty to  p ri o ri ty d i spu tes across Canada ,  i n  pa rt i cu l a r wi th
respect  to  the  ETA deem ed t rust ,  bu t  possi b l y i n  respect  o f  deem ed t rust  m echan i sm s i n  o the r sta tu tes,  such  as the  Income Tax Act,  Al coho l  and  Gami ng
Regu l a t i on  and  Pub l i c Pro tect i on  Act;  The  Tax Admi n i st ra t i on  and  Mi sce l l aneous Taxes Act;  and  Revenue  Admi n i st ra t i on  Act.

As i t  cu rren t l y stands,  the  Federa l  Court  o f  Appea l ’s deci si on  requ i res secured  cred i to rs to  pay to  the  Crown p roceeds de ri ved  f rom  deb to r p roperty
sub j ect  to  a  deem ed t rust ,  i rrespect i ve  o f  the  deb to r’s subsequen t  bankrup tcy.  As a rgued  by counse l  fo r Ca l l i dus,  the  Federa l  Court  o f  Appea l  deci si on
renders secured  cred i to rs pe rsona l l y l i ab l e  fo r the i r tax deb to r’s HST  l i ab i l i ty,  regard l ess o f  the  secured  cred i to r’s knowl edge  o f  the  deb to r’s tax
ob l i ga t i ons,  and  p rovi des the  Crown wi th  the  power to  recover tax f rom  a  bankrup t  deb to r’s secured  cred i to rs where  the  ETA exp l i ci t l y ba rs the  Crown
from  do i ng  so  d i rect l y f rom  the  bankrup t  deb to r them se l ves.  T h i s a rguab l y d i si ncen t i vi zes secured  cred i to rs f rom  pursu i ng  a l te rna t i ves to  the i r deb to r’s
l i qu i da t i on  and  bankrup tcy.  Fu rthe r,  th i s i ncreased  uncerta i n ty regard i ng  a  deb to r’s tax l i ab i l i t i es cou l d  i ncrease  the  costs o f  bo rrowi ng .10

Shou l d  you  have  any quest i ons regard i ng  the  i ssues ra i sed  i n  Cal l i dus and  how they m i gh t  app l y to  you r ci rcum stances,  p l ease  con tact  us o r a  m em ber
o f  ou r Inso l vency o r Tax L i t i ga t i on  and  Di spu tes g roups.

1  2017  FCA 162 ;  Ca l l i dus Cap i ta l  Corpora t i on ,  Suprem e Court  o f  Canada  App l i ca t i on  fo r Leave  to  Appea l ,  subm i t ted  Sep tem ber 26 ,  2017  a t  pa ra  5
("Leave  App l i ca t i on " ).

2  Leave  App l i ca t i on ,  i b i d ;  see  a l so  Income Tax Act,  RSC 1985 ,  c 1  (5 th  Supp);Al coho l  and  Gami ng  Regu l a t i on  and  Pub l i c Pro tect i on  Act,1996SO 1996 ,
c 26 ,  Sch ;The  Tax Admi n i st ra t i on  and  Mi sce l l aneous Taxes Act,  CCSM  c R-150 ;  and  Revenue  Admi n i st ra t i on  Act,  SNB 1983 ,  c R-10 .22 .

3  2017  FCA 162  a t  pa ras 8 -16 .

4  Ib i d  a t  pa ra  18 ;  RSC 1985 ,  c B-3 .

5  Ib i d  a t  pa ra  26 .

6  Leave  App l i ca t i on ,  pa ra  15 .
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ttps://blg.com/en/Expertise/Pages/InsolvencyAndRestructuring.asp
ttps://blg.com/en/Expertise/Pages/Tax-Litigation-and-Dispute-Resolution.asp


7  Supra ,  no te  2 .

8  Leave  App l i ca t i on ,  pa ra  13 .

9  Ib i d  a t  pa ra  35 .

10  Ib i d  a t  pa ra  37 .
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