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ARTICLE

Ontario Court of Appeal Upholds Law Society's Decision to Deny Accreditation to
Trinity Western University

Tri n i ty Weste rn  Un i ve rsi ty v.  Law  Soci e ty o f  Upper Canada,  2016  ONCA 518

In  a  unan i m ous deci si on ,  Just i ces M acPherson ,  Cronk and  Pardu  o f  the  On ta ri o  Court  o f  Appea l  uphe l d  the  Law Soci e ty o f  Upper Canada 's (the  "Law
Soci e ty"  and  "LSUC" ) deci si on  to  deny accred i ta t i on  to  T ri n i ty Weste rn  Un i ve rsi ty's ("T WU") p roposed  l aw schoo l .  T WU requ i res as a  cond i t i on  o f
adm i ssi on  tha t  app l i can ts si gn  a  Com m un i ty Covenan t  p l edg i ng ,  am ong  o the r th i ngs,  to  absta i n  f rom  sexua l  i n t i m acy ou tsi de  o f  he te rosexua l
m arri age .   T he  Law Soci e ty engaged  i n  an  unpreceden ted  p rocess and  l eng thy deba te  wh i ch  was fo l l owed  by a  m a j o ri ty vo te  aga i nst  accred i ta t i on .
T he  key i ssue  be fo re  the  Court  was whe the r the  Law Soci e ty's deci si on  to  deny accred i ta t i on  reasonab l y ba l anced  T WU's f reedom  o f  re l i g i on  wi th  the
Law Soci e ty's pub l i c i n te rest  m anda te ;  i n  pa rt i cu l a r,  the  pub l i c i n te rest  i n  ensuri ng  LGBT Q studen ts have  access to  eve ry accred i ted  l aw schoo l .  Wri t i ng
fo r the  Court ,  Just i ce  M acPherson  he l d  (a t  pa ra .  129):

In  m y vi ew, the  answer to  th i s quest i on  i s 'Yes',  i ndeed  'Cl ea rl y yes'.

T he  Court  uphe l d  a l l  aspects o f  the  deci si on  o f  the  On ta ri o  Di vi si ona l  Court  (2015  ONCA 4250),  wh i ch  had  uphe l d  the  Law Soci e ty's deci si on  on  T WU's
app l i ca t i on  fo r j ud i ci a l  revi ew. T he  Court  ag reed  wi th  the  l ower cou rt  tha t  the  Law Soci e ty's deci si on  i n f ri nged  T WU's f reedom  o f  re l i g i on .  However,  i t
found  tha t  the  Law Soci e ty's benchers reasonab l y ba l anced  tha t  i n f ri ngem ent wi th  the  pub l i c i n te rest  i n  m a i n ta i n i ng  m eri t  as the  on l y cri te ri on  fo r en try
i n to  the  l ega l  p ro fessi on ,  the reby ensuri ng  equa l i ty o f  opportun i ty i n  access to  the  l ega l  p ro fessi on  i n  On ta ri o .

T he  Court  a l so  ag reed  wi th  the  Di vi si ona l  Court  tha t  the  Suprem e Court  o f  Canada 's deci si on  i n  Tri n i ty Weste rn  Un i ve rsi ty v.  Bri t i sh  Co l umb i a  Co l l ege
o f  Teachers,  2001  SCC 31  was no t  b i nd i ng  p receden t  i n  th i s case  because  i t  was d i st i ngu i shab l e  on  i ts facts.

T he  Court  o f  Appea l  a l so  concurred  wi th  the  Di vi si ona l  Court  tha t  the  standard  o f  revi ew o f  the  Law Soci e ty's deci si on  was reasonab l eness.  T he
quest i on  o f  accred i ta t i on  was square l y wi th i n  the  Law Soci e ty's sta tu to ry m anda te ,  and  as such  a  p resum pt i on  o f  reasonab l eness app l i ed .  T he
ba l anci ng  the  Law Soci e ty engaged  i n  was fact  speci f i c and  was no t  a  t rue  quest i on  o f  j u ri sd i ct i on  o r a  quest i on  o f  cen tra l  i m portance  to  the  l ega l
system , and  the re fo re  the  p resum pt i on  o f  reasonab l eness was no t  d i sp l aced .  In  add i t i on ,  the  Court  found  tha t  the  Law Soci e ty's deci si on  had  to  be
assessed  f rom  the  en t i re  reco rd  be fo re  the  Law Soci e ty to  de te rm i ne  whe the r the  deci si on  was reasonab l e ,  and  no t  by focusi ng  on  benchers'  speeches
i n  m i nu te  de ta i l .

T he  Court  he l d  tha t  the  Law Soci e ty's deci si on  i n f ri nged  T WU's f reedom  o f  re l i g i on ,  f i nd i ng  tha t  a  b road  read i ng  o f  f reedom  o f  re l i g i on  was appropri a te
i n  the  ci rcum stances.  On  tha t  basi s,  the  Court  he l d  the  den i a l  o f  accred i ta t i on  wou l d  m ake  i t  ha rde r fo r T WU to  a t t ract  studen ts to  i ts l aw schoo l ,  wh i ch
i n fri nged  i ts ab i l i ty to  exp ress i ts re l i g i on .

No twi thstand i ng  th i s f i nd i ng ,  the  Court  wen t  on  to  f i nd  tha t  the  Law Soci e ty had  an  ob l i ga t i on  to  govern  the  l ega l  p ro fessi on  i n  the  pub l i c i n te rest .  I t
fu rthe r found  tha t  i n  se t t i ng  and  m a i n ta i n i ng  standards o f  l ea rn i ng ,  p ro fessi ona l  com petence  and  p ro fessi ona l  conduct ,  the  Law Soci e ty was en t i t l ed  to
do  so  aga i nst  the  backdrop  o f  the  com posi t i on  o f  the  l ega l  p ro fessi on ,  i ncl ud i ng  the  desi rab l e  goa l  o f  p rom ot i ng  a  d i ve rse  p ro fessi on  (a t  pa ra .109):

I t  fo l l ows tha t  one  o f  the  LSUC's sta tu to ry ob j ect i ves i s to  ensure  the  qua l i ty o f  those  who  p ract i se  l aw i n  On ta ri o .  Qua l i ty i s based  on  m eri t ,  and  m eri t
excl udes d i scri m i na to ry cl assi f i ca t i ons… the  LSUC over i ts l ong  h i sto ry has st ri ved  to  rem ove  d i scri m i na to ry ba rri e rs to  access to  the  l ega l  p ro fessi on .

In  exam i n i ng  the  ba l anci ng  exe rci se  undertaken  by the  Law Soci e ty,  the  Court  he l d  tha t  T WU's adm i ssi on  po l i cy was cl ea rl y d i scri m i na to ry (a t  pa ra .
119):

M y concl usi on  i s a  si m p l e  one :  the  pa rt  o f  T WU's Com m un i ty Covenan t  i n  i ssue  i n  th i s appea l  i s deep l y d i scri m i na to ry to  the  LGBT Q com m un i ty,  and  i t
hu rts.

Consequen t l y,  the  Court  he l d  tha t  i f  the  Law Soci e ty accred i ted  T WU, m em bers o f  the  LGBT Q com m un i ty wou l d  have  a  d i m i n i shed  opportun i ty fo r
adm i ssi on  to  the  On ta ri o  ba r,  and  tha t  the  Law Soci e ty was en t i t l ed  to  consi de r th i s d i scri m i na to ry e ffect  when  eva l ua t i ng  whe the r i t  was i n  the  pub l i c
i n te rest  to  accred i t  T WU's p roposed  l aw schoo l .  T he  Court  consi de red  th i s i n  the  con text  o f  the  Law Soci e ty's h i sto ry o f  ensuri ng  the  on l y cri te ri on  fo r
adm i ssi on  to  the  On ta ri o  ba r was m eri t .

Ul t i m a te l y,  the  Court  he l d  tha t  the  benchers'  speeches showed  tha t  the  Law Soci e ty had  engaged  i n  a  though t fu l  and  tho rough  ba l anci ng  o f  the  ri gh ts
a t  i ssue :  "a  fu l l  read i ng  o f  the  29  speeches l eaves a  reader i m pressed ."  (pa ra .  124).  Indeed ,  the  Court  no ted  tha t  the  p rocess adop ted  by the  Law
Soci e ty to  consi de r T WU's app l i ca t i on  was "exce l l en t"  (pa ra .  122).  T he  Court  u l t i m a te l y found  tha t  the  Law Soci e ty's deci si on  no t  to  accred i t  T WU was
a  reasonab l e  ou tcom e.

T h i s i s the  f i rst  deci si on  o f  an  appe l l a te  court  on  th i s i ssue  i n  Canada ,  bu t  i t  wi l l  no t  be  the  l ast .  T he  l aw soci e t i es i n  Nova  Sco t i a  and  Bri t i sh  Co l um b i a
a l so  den i ed  T WU accred i ta t i on ,  and  j ud i ci a l  revi ew p roceed i ngs o f  those  deci si ons were  b rough t  by T WU. T he  l ower cou rts i n  bo th  those  p rovi nces
struck down the i r respect i ve  l aw soci e t i es'  deci si ons,  and  appea l s were  heard  i n  Nova  Sco t i a  i n  Apri l  2016  and  i n  Bri t i sh  Co l um b i a  i n  June  2016 .  S tay
tuned .

Borden  Ladner Gerva i s LLP (“BLG”) acted  on  beha l f  o f  the  Law  Soci e ty
(Guy J.  Pra t te,  Nad i a  Ef fend i and  Duncan  A.W. Au l t)
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