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ARTICLE

BC Court of Appeal Declines to Include Ontario Residents in Settlement Class
T he  Bri t i sh  Co l um b i a  Court  o f  Appea l  recen t l y dea l t  wi th  the  i ssue  o f  ove rl app i ng  cl asses a ri si ng  f rom  a  m u l t i -j u ri sd i ct i ona l  cl ass act i on  com m enced  i n
Bri t i sh  Co l um b i a ,  On ta ri o ,  and  Québec.

In  Wi l son  v DePuy In te rna t i ona l  L td,  the  p l a i n t i f f  app l i ed  be fo re  the  Suprem e Court  o f  Bri t i sh  Co l um b i a  to  have  the  act i on  ce rt i f i ed  as a  cl ass act i on
and  fo r the  approva l  o f  a  se t t l em en t.  T he  cham bers j udge  concl uded  tha t  the  act i on  shou l d  be  ce rt i f i ed ,  and  tha t  the  se t t l em en t ag reem ent was fa i r,
reasonab l e ,  and  i n  the  best  i n te rests o f  the  Bri t i sh  Co l um b i a  resi den t  cl ass,  bu t  he  was no t  p repared  to  ce rt i fy a  cl ass tha t  i ncl uded  i nd i vi dua l s who
were  a l ready m em bers o f  a  cl ass ce rt i f i ed  i n  On ta ri o .

T he  Court  o f  Appea l  d i sm i ssed  an  appea l  o f  the  cham bers j udge ’s deci si on  on  the  basi s tha t  i t  was p roper fo r the  cham bers j udge  to  take  i n to  accoun t
the  e ffect  o f  a  m u l t i -j u ri sd i ct i ona l  cl ass on  the  quest i on  o f  whe the r ano the r m ore  su i tab l e  p rocedure  was ava i l ab l e .

In  2010  and  2011 ,  cl ass act i ons i nvo l vi ng  a  reca l l ed  h i p  rep l acem ent p roduct  began  i n  On ta ri o ,  Québec,  and  Bri t i sh  Co l um b i a .  Cl ass counse l  i n  a l l
th ree  act i ons act i on  ag reed  tha t  the  On ta ri o  act i on  wou l d  excl ude  resi den ts o f  Québec and  Bri t i sh  Co l um b i a  f rom  the  p roposed  cl ass.

T he  On ta ri o  l i t i ga t i on ,  as a  “near-na t i ona l  cl ass,” p roceeded  and  was ce rt i f i ed  i n  August  2013 .

In  2017 ,  the  p l a i n t i f f  i n  the  Bri t i sh  Co l um b i a  act i on  reached  a  se t t l em en t ag reem ent wi th  the  de fendan t  tha t  i ncl uded  non-Bri t i sh  Co l um b i a  resi den ts
on  an  op t-i n  basi s.  T h i s p roposed  “op t-i n  cl ass” was apparen t l y con tra ry to  the  ag reem ent be tween  counse l .

T he  cham bers j udge  consi de red  whe the r the  “op t-i n  cl ass” shou l d  be  i ncl uded  based  on  a  p re fe rab i l i ty ana l ysi s,  ra the r than  the  su i tab i l i ty o f  the  cl ass.
In  h i s ana l ysi s,  the  cham bers j udge  i den t i f i ed  a  num ber o f  concerns,  i ncl ud i ng  the  crea t i on  o f  ove rl app i ng  cl asses,  d i srup t i on  o f  counse l  ag reem ents
and  the  nega t i ve  e ffect  on  j ud i ci a l  com i ty.  Ul t i m a te l y,  the  cham bers j udge  de te rm i ned  tha t  the  exi st i ng  On ta ri o  act i on  was the  p re fe rab l e  p rocedure  to
reso l ve  the  cl a i m s fo r cl ass m em bers ou tsi de  o f  Bri t i sh  Co l um b i a  and  Québec.

T he  Court  o f  Appea l  uphe l d  the  cham bers j udge ’s deci si on .  T he  Court  re fe rred  to  recen t l y added  subsect i ons 4 (3 ) and  4 (4 ) o f  the  am ended  Cl ass
Proceed i ngs Act,  wh i ch  sta te  tha t  the  court  m ust  de te rm i ne  whe the r i t  wou l d  be  p re fe rab l e  fo r som e o r a l l  o f  the  cl a i m s o f  the  p roposed  cl ass m em bers
to  be  reso l ved  i n  a  p roceed i ng  com m enced  e l sewhere .

T he  Court  he l d  tha t  the  quest i on  o f  whe the r the  cham bers j udge  e rred  by consi de ri ng  the  On ta ri o  p roceed i ngs as the  p re fe rab l e  p rocedure  was now
answered  cl ea rl y i n  the  l eg i sl a t i on .  Fu rthe r,  even  p ri o r to  the  enactm en t o f  subsect i ons 4 (3 ) and  4 (4 ),  i t  was p roper fo r a  ce rt i f i ca t i on  j udge ’s
d i scre t i ona ry deci si on  on  p re fe rab i l i ty to  take  i n to  accoun t  the  e ffect  o f  a  m u l t i -j u ri sd i ct i ona l  cl ass on  the  quest i on  o f  whe the r ano the r m ore  su i tab l e
p rocedure  was ava i l ab l e .

In  de te rm i n i ng  whe the r the  cham bers j udge  e rred  i n  re j ect i ng  the  se t t l em en t,  the  Court  o f  Appea l  no ted  the  po ten t i a l  fo r chaos and  con fusi on  when
the re  a re  ove rl app i ng  cl asses.  A l though  the re  i s no  genera l  p ri nci p l e  tha t  ove rl app i ng  cl asses m ust  be  avo i ded ,  i n  cases such  as th i s one ,  they can
crea te  chaos and  con fusi on  and  underm i ne  j ud i ci a l  econom y. T he  ove rl ap  i n  th i s case  wou l d  d i srup t  counse l  ag reem ents and  the  p rocess and  approach
taken  i n  On ta ri o .  Add i t i ona l l y,  j ud i ci a l  econom y cou l d  no t  be  ach i eved  by havi ng  ove rl app i ng  cl a i m s re l a t i ng  to  the  sam e sub j ect  m a tte r.
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