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Top energy issues of 2021, with implications for 2022 and beyond

In  2021 ,  the  Canad i an  energy secto r con t i nued  to  encoun te r st ructu ra l  change :  i n  energy t ransi t i on ,  p ri ci ng ,  governm ent po l i cy,  and  regu l a to ry revi ew,
wh i ch  wi l l  have  i m p l i ca t i ons we l l  i n to  the  fu tu re .  T h i s past  yea r,  BLG no ted  severa l  posi t i ve  t rends i n f l uenci ng  change  across the  secto r,  i ncl ud i ng  a
si gn i f i can t  i ncrease  i n  M &A act i vi ty tha t  cou l d  faci l i ta te  l ong -te rm  g rowth ,  a  g rea te r focus on  the  energy t ransi t i on  and  decarbon i sa t i on ,  and  i ncreased
Ind i genous pa rt i ci pa t i on  i n  energy p ro j ect  deve l opm ent.

BLG’s energy l awyers have  taken  a  cl ose r l ook a t  m any o f  the  changes and  deve l opm ents tha t  took p l ace  i n  2021  tha t  wi l l  i n f l uence  t rends,  busi ness
deci si ons and  the  fu tu re  g rowth  o f  Canada ’s energy i ndustry i n  2022  and  beyond .

Growing Indigenous participation in energy projects

(Rick Wil l iams, T im Pritchard and Chris Roine)

Pro p o se d  e n e rg y p ro j e cts i n  Ca n a d a  a re  o f te n  l o ca te d  wi th i n  th e  a sse rte d  t ra d i t i o n a l  te rri to ry o f  a t  l e a st  o n e  In d i g e n o u s n a t i o n .  In d i g e n o u s p a rt i c i p a t i o n  i n
th e se  p ro j e cts co n t i n u e s to  g ro w,  wh e th e r th ro u g h  p a rtn e rsh i p s,  j o i n t  ve n tu re s o r,  i n cre a si n g l y,  e q u i t y  sta ke s a n d  d i re ct  o wn e rsh i p .  T h i s h a s b e e n
e n co u ra g e d ,  a t  l e a st  i n  a  p a rt ,  b y e co n o m i c i n ce n t i ve s a n d  fu n d i n g  p ro g ra m s th ro u g h  p ro vi n ci a l  a n d  fe d e ra l  l e ve l s o f  g o ve rn m e n t  a s we l l  a s i n cre a se d
p re ssu re  b y sh a re h o l d e rs a n d  i n ve sto rs fo r p o si t i ve  e n vi ro n m e n ta l ,  so ci a l  a n d  g o ve rn a n ce  re p o rt i n g .

2 0 2 1  sa w a  n u m b e r o f  p ro p o se d  a n d  a n n o u n ce d  p a rtn e rsh i p s wi th  Fi rst  Na t i o n s o n  l a rg e -sca l e  e n e rg y d e ve l o p m e n t ,  b o th  co n ve n t i o n a l  a n d  re n e wa b l e ,
i n c l u d i n g :

T h e  Fo rt  Ne l so n  Fi rst  Na t i o n ’s a n n o u n ce d  Ge o th e rm a l  En e rg y p ro j e ct n e a r Fo rt  Ne l so n ,  B ri t i sh  Co l u m b i a .  T h e  p ro j e ct  p l a n s to  l i m i t  i t s su rfa ce
d i stu rb a n ce  b y u si n g  e xi st i n g  n a tu ra l  g a s we l l s,  wh i ch  wo u l d  b e  re p u rp o se d  fo r g e o th e rm a l  e n e rg y.

Fo rte scu e  Fu tu re  In d u st ri e s’ d e a l  wi th  th re e  In d i g e n o u s g ro u p s l o ca te d  i n  B ri t i sh  Co l u m b i a ,  M a n i to b a ,  a n d  Ne wfo u n d l a n d  a n d  L a b ra d o r,  e xp l o ri n g  th e
vi a b i l i t y  o f  l a rg e  sca l e  g re e n  h yd ro g e n  p ro j e cts,  u t i l i z i n g  h yd ro e l e ct ri c  d a m s a n d  wi n d  fa rm s.

Ka n a ta  Cl e a n  Po we r a n d  Cl i m a te  Te ch n o l o g i e s p ro p o se d  p a rtn e rsh i p wi th  th e  Fro g  L a ke  Fi rst  Na t i o n  (l o ca te d  e a st  o f  Ed m o n to n ) to  b u i l d  a  n e t -ze ro
n a tu ra l  g a s e l e ct ri c i t y  p o we r p l a n t  i n  A l b e rta .

T h e  sa l e  o f  th e  No rth e rn  Co u ri e r P i p e l i n e  Syste m  i n  A l b e rta to  a  p a rtn e rsh i p  o f  th re e  Fi rst  Na t i o n s a n d  f i ve  M é t i s co m m u n i t i e s,  wh i ch  wa s fa c i l i t a te d  i n
p a rt  wi th  fu n d i n g  f ro m  th e  A l b e rta  In d i g e n o u s Op p o rtu n i t i e s Co rp o ra t i o n  (A IOC).

T h e  Wa ta yn i ka n e ya p  T ra n sm i ssi o n  P ro j e ct,  a  p a rtn e rsh i p  o f  2 4  Fi rst  Na t i o n s a n d  Fo rt i s In c. ,  to  p ro vi d e  e l e ct ri ca l  p o we r to  re m o te  Fi rst  Na t i o n s’
co m m u n i t i e s i n  n o rth we ste rn  On ta ri o .  T h i s p ro j e ct  wa s su p p o rte d  b y a  g ra n t  o f  $ 1 .6  m i l l i o n f ro m  th e  fe d e ra l  g o ve rn m e n t .

M a n y o f  th e se  p ro j e cts a n d  o th e rs we re  a b l e  to  b e n e f i t  f ro m  fa vo u ra b l e  g o ve rn m e n t  fu n d i n g  p ro g ra m s,  su ch  a s B ri t i sh  Co l u m b i a 's Fi rst  Na t i o n s Cl e a n
En e rg y Bu si n e ss Fu n d o r th e  fe d e ra l  Em e rg i n g  Re n e wa b l e  Po we r P ro g ra m.  An n o u n ce m e n ts i n  th e  p a st  ye a r i n c l u d e d :

In  De ce m b e r 2 0 2 1 ,  th e  B .C.  g o ve rn m e n t  a n n o u n ce d  i t s In d i g e n o u s Cl e a n  E n e rg y In i t i a t i ve,  wh i ch  wi l l  p ro vi d e  fu n d i n g  to  1 0  Fi rst  Na t i o n s a cro ss th e
p ro vi n ce  to  “d e ve l o p  a l te rn a t i ve  e n e rg y p ro j e cts a n d  a d va n ce  e n e rg y e f f i c i e n cy i n  th e i r co m m u n i t i e s”.  T h e  fu n d i n g  i s ta rg e te d  to wa rd s su p p o rt i n g
d e ve l o p m e n t  o f  c l e a n -e n e rg y g e n e ra t i o n  p ro j e cts (i . e .  ru n  o f  ri ve r,  wi n d ,  b i o m a ss,  so l a r,  m a ri n e  a n d  g e o th e rm a l ).

On  M a rch  2 5 ,  2 0 2 1 ,  th e  P ro vi n ce  o f  B ri t i sh  Co l u m b i a ’s Re n e wa b l e  E n e rg y fo r Re m o te  Co m m u n i t i e s P ro g ra m  a n n o u n ce d  i t  h a d  p ro vi d e d  $ 1 .8  m i l l i o n  to
th re e  re m o te  In d i g e n o u s co m m u n i t i e s,  Kwa d a ch a  Fi rst  Na t i o n ,  L h o o sk'u z De n é ,  a n d  He sq u i a h t  Fi rst  Na t i o n ,  to  fu n d  th e  i n sta l l a t i o n  o f  so l a r p a n e l s a n d
re d u ce  th e se  co m m u n i t i e s’ re l i a n ce  o n  d i e se l  e n e rg y.

On  M a rch  1 2 ,  2 0 2 1 ,  th e  Go ve rn m e n t  o f  Ca n a d a  a n n o u n ce d  th e  i n ve stm e n t  $ 4 0 .5  m i l l i o n f ro m  i t s E m e rg i n g  Re n e wa b l e  P o we r P ro g ra m  i n to  th e
In d i g e n o u s o wn e d  Cl a rk L a ke  Ge o th e rm a l  De ve l o p m e n t  P ro j e ct .

On  Ap ri l  2 7 ,  2 0 2 1 ,  th e  A IOC a n n o u n ce d  i t  h a d  p ro vi d e d  a  $ 2 7  m i l l i o n  l o a n to  Fro g  L a ke  Fi rst  Na t i o n  to  su p p o rt  l o n g -te rm  o wn e rsh i p  o f  th e  L i n d b e rg h ’s
co g e n e ra t i o n  fa c i l i t y.

On  Se p te m b e r 1 6 ,  2 0 2 1 ,  A IOC a n n o u n ce d  i t  h a d  p ro vi d e d  u p  to  a  $ 4 0  m i l l i o n  g u a ra n te e  l o a n to  e i g h t  In d i g e n o u s co m m u n i t i e s to  h e l p  f i n a n ce
i n ve stm e n t  i n  th e  No rth e rn  Co u ri e r P i p e l i n e  Syste m .

Su p p o rt  o f  In d i g e n o u s co m m u n i t i e s i s i n cre a si n g l y re q u i re d  fo r re g u l a to ry a p p ro va l s i n  Ca n a d a .  T h e  t re n d  to wa rd  In d i g e n o u s p a rtn e re d  re so u rce
d e ve l o p m e n t  re ve a l s a  sh i f t  a wa y f ro m  p ro j e ct  p ro p o n e n ts re l y i n g  so l e l y  u p o n  i m p a ct  b e n e f i t  a g re e m e n ts to  e a rn  th a t  su p p o rt .  “T h e se  p a rtn e rsh i p -b a se d
m o d e l s o f fe r p o te n t i a l l y  b ro a d e r b e n e f i t s to  b o th  p ro p o n e n ts a n d  In d i g e n o u s co m m u n i t i e s;  th e y a l so  re q u i re  ca re fu l  co n si d e ra t i o n  o f  ke y d ri ve rs a ro u n d
f i n a n ci n g ,  g o ve rn a n ce ,  a n d  o p e ra t i o n a l  re q u i re m e n ts. ”

Re a d e rs m a y a l so  b e  i n te re ste d  i n  th e  BL G we b i n a r d i scu ssi n g  “P e rsp e ct i ve s o n  Fi rst  Na t i o n s I ssu e s a n d  Ca n a d i a n  E n e rg y P ro j e cts.”
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Carbon tax and decarbonisation

(Karen Salmon and Jonathan Cocker)

In  2 0 2 1 ,  th e re  we re  a  n u m b e r o f  d e ve l o p m e n ts o n  c l i m a te  a ct i o n ,  wh i ch  wi l l  n o  d o u b t  co n t i n u e  to  ta ke  sh a p e  i n  2 0 2 2  a n d  b e yo n d .  Wh i l e  th e  S u p re m e
Co u rt  o f  Ca n a d a  g a ve  th e  f i n a l  wo rd  o n  th e  ca rb o n  ta x i n  u p h o l d i n g  th e  fe d e ra l  Gre e n h o u se  Ga s P o l l u t i o n  P ri c i n g  A ct,  th e  Go ve rn m e n t  o f  Ca n a d a
co n t i n u e d  to  p u sh  fo rwa rd  wi th  a  co m b i n a t i o n  o f  re g u l a to ry a n d  i n ce n t i ve  m e a su re s to  a cce l e ra te  Ca n a d a ’s p ro g re ss to wa rd  i t s n e t -ze ro  e m i ssi o n s ta rg e t ,
a n d  re a f f i rm e d  i t s co m m i tm e n ts i n  a d va n ce  o f  COP 2 6 .  Bo th  th e  fe d e ra l  g o ve rn m e n t  a n d  th e  A l b e rta  g o ve rn m e n t  a n n o u n ce d  si g n i f i ca n t  i n ve stm e n t  i n
ca rb o n  ca p tu re  u se  a n d  sto ra g e  (CCUS) d e ve l o p m e n ts,  a  cri t i ca l  to o l  i n  re a ch i n g  th o se  ta rg e ts.  Wh i l e  we  ca n  e xp e ct  th a t  2 0 2 2  wi l l  a l m o st  ce rta i n l y  b e  th e
ye a r th a t  a  n a t i o n a l  l o w ca rb o n  fu e l  re g i m e  b e co m e s l a w.

The Canadian Net-Zero Emiss ions  Accountab il i ty Ac t and COP 26

In  Ju n e  o f  2 0 2 1 ,  i n  a d va n ce  o f  th e  COP 2 6  m e e t i n g s a n d  Ca n a d a ’s o b l i g a t i o n  to  sta te  i t s 2 0 2 1  Na t i o n a l  De te rm i n e d  Co n t ri b u t i o n  u n d e r th e  Pa ri s
Ag re e m e n t ,  th e  fe d e ra l  g o ve rn m e n t  e n a cte d  th e  Ca n a d i a n  Ne t -Ze ro  E mi ssi o n s A cco u n ta b i l i t y  Act,  th e  f i rst  o f  i t s ki n d  fe d e ra l l y  i n  Ca n a d a  i n  se t t i n g  l e g a l
re q u i re m e n ts o n  th e  g o ve rn m e n t  to  p l a n  fo r a n d  re p o rt  o n  i t s e f fo rt s to  a ch i e ve  n e t -ze ro  e m i ssi o n s.

T h e  Ca n a d i a n  Ne t -Ze ro  Emi ssi o n s Acco u n ta b i l i t y  Act m a n d a te s n a t i o n a l  ta rg e ts fo r th e  re d u ct i o n  o f  g re e n h o u se  g a s e m i ssi o n s i n  Ca n a d a ,  wi th  a  n e t -ze ro
e m i ssi o n s o b j e ct i ve  b y 2 0 5 0 ,  a s we l l  a s re d u ct i o n  p l a n s,  p ro g re ss re p o rts a n d  a sse ssm e n t  re p o rts to  h o l d  th e  fe d e ra l  g o ve rn m e n t  a cco u n ta b l e .  A t  p re se n t ,
th e  a ct  se ts a  2 0 3 0  ta rg e t  o f  4 0 -4 5  p e r ce n t  b e l o w 2 0 0 5  l e ve l s.  T h e  d u e  d a te s fo r th e  m i n i ste r to  se t  th e  re m a i n i n g  GHG e m i ssi o n s re d u ct i o n  ta rg e ts a re  a s
fo l l o ws:

2 0 3 5  ta rg e t  d u e  b y De ce m b e r 1 ,  2 0 2 4

2 0 4 0  ta rg e t  b y De ce m b e r 1 ,  2 0 2 9

2 0 4 5  ta rg e t  b y De ce m b e r 1 ,  2 0 3 4

T h e  Go ve rn m e n t  o f  Ca n a d a  su b se q u e n t l y  a f f i rm e d  th e  ta rg e t  a s i t s Na t i o n a l l y  De te rm i n e d  Co n t ri b u t i o n  i n  Ju l y 2 0 2 1 .  In  a d va n ce  o f  COP 2 6 ,  th e
g o ve rn m e n t  h a s co n t i n u e d  to  p ro m o te  a  co m b i n a t i o n  o f  re g u l a to ry a n d  i n ce n t i ve  m e a su re s a i m e d  a t  a cce l e ra t i n g  Ca n a d a ’s p ro g re ss to wa rd s th e se
a m b i t i o u s ta rg e ts.

Carbon capture use and s torage (CCUS) developments

“Wo rl d  wi d e ,  ca rb o n  ca p tu re  u se  a n d  sto ra g e  (CCUS) te ch n o l o g i e s a re  g a i n i n g  re co g n i t i o n  a s a  va l u a b l e  to o l  i n  GHG e m i ssi o n  re d u ct i o n s a n d  c l i m a te
a ct i o n .  In  Ca n a d a ,  CCUS i s e xp e cte d  to  p l a y a  si g n i f i ca n t  ro l e  i n  m e e t i n g  n e t  ze ro  ta rg e ts. ” To  th a t  e n d ,  th e  fe d e ra l  g o ve rn m e n t  i s d e ve l o p i n g  a  fe d e ra l
CCUS st ra te g y th a t  re co g n i ze s th e  i m p o rta n ce  o f  CCUS a n d  g ro wth  o f  th e  CCUS  i n d u st ry a s n o t  o n l y a  c l i m a te  ch a n g e  a ct i o n  b u t  a l so  a n  e co n o m i c
o p p o rtu n i t y.  Fu rth e r,  i n  i t s 2 0 2 1  b u d g e t ,  th e  fe d e ra l  g o ve rn m e n t  a n n o u n ce d  a  si g n i f i ca n t  i n ve stm e n t  i n to  re se a rch ,  d e ve l o p m e n t  a n d  d e m o n st ra t i o n s to
a d va n ce  th e  co m m e rci a l  v i a b i l i t y  o f  CCUS te ch n o l o g i e s a s p a rt  o f  th e  E n e rg y In n o va t i o n  P ro g ra m.  A t  th e  sa m e  t i m e ,  th e  Go ve rn m e n t  o f  A l b e rta  i s i n ve st i n g
h e a vi l y  i n  n e w CCUS p ro j e cts.

Ca rb o n  ca p tu re  sto ra g e  p ro j e cts h a ve  b e e n  o p e ra t i n g  i n  A l b e rta  fo r se ve ra l  ye a rs i n c l u d i n g  th e  A l b e rta  Ca rb o n  T ru n k L i n e  S yste m  a n d  S h e l l ’s Qu e st  p ro j e ct ,
wh i ch  to g e th e r re p re se n t  a n  A l b e rta  g o ve rn m e n t  i n ve stm e n t  o f  $ 1 .2 4 B  th ro u g h  2 0 2 5 .  In  a d d i t i o n ,  n e w CCUS p ro j e cts a re  b e i n g  fu n d e d  th ro u g h  a  $ 1 3 1
m i l l i o n  i n ve stm e n t  u n d e r th e In d u st ri a l  En e rg y E f f i c i e n cy a n d  Ca rb o n  Ca p tu re  Ut i l i za t i o n  a n d  S to ra g e  Gra n t  P ro g ra m,  se ve n  o f  wh i ch  we re  a n n o u n ce d  i n
No ve m b e r.  2 0 2 1  a l so  sa w a  n u m b e r o f  a n n o u n ce m e n ts o f  p ri va te  i n ve stm e n t  i n  CCUS p ro j e cts,  i n c l u d i n g  th e  p l a n n e d  A l b e rta  Ca rb o n  Gri d  p ro j e ct
a n n o u n ce d  i n  Ju n e  b y Pe m b i n a  P i p e l i n e  Co rp o ra t i o n  a n d  T C En e rg y Co rp o ra t i o n  a n d  Sh e l l ’s p l a n n e d  Po l a ri s p ro j e ct  a n n o u n ce d  i n  Ju l y.

Cu rre n t l y  A l b e rta ’s CCUS re g u l a to ry re g i m e  i s b a se d  l a rg e l y o n  th e  e xi st i n g  o i l  a n d  g a s f ra m e wo rk a s a m e n d e d ,  a n d  i n c l u d e s th e  2 0 11  Ca rb o n
Se q u e st ra t i o n  Te n u re  Re g u l a t i o n.  T h e  A l b e rta  g o ve rn m e n t  si g n a l l e d  i n  M a y 2 0 2 1  th a t  i t  wa s n o t  co n te m p l a t i n g  ch a n g e s to  th e  e xi st i n g  l e g i sl a t i o n  a n d
re g u l a t i o n s a t  th a t  t i m e ,  b u t  i t  m a y i n  th e  fu tu re  i f  n e ce ssa ry.  L o o ki n g  a h e a d ,  a s th e  CCUS  i n d u st ry a n d  te ch n o l o g i e s co n t i n u e  to  d e ve l o p  a n d  e xp a n d ,  we
ca n  e xp e ct  a d d i t i o n a l  re g u l a t i o n  to  su p p o rt  th i s g ro wi n g  te ch n o l o g y.

Clean Fuel Standard

T h e  l a n d m a rk fe d e ra l  Cl e a n  Fu e l  S ta n d a rd  (CFS) re m a i n s a t  th e  p ro p o se d  re g u l a t i o n  sta g e wi th  a n  e xp e cta t i o n  th a t  th e  f i n a l  re g u l a t i o n s wi l l  b e  re l e a se d  i n
sp ri n g  2 0 2 2  wi th  a  co m p l i a n ce  sta rt  d a te  o f  De ce m b e r.

In  a n t i c i p a t i o n  o f  th e  f i n a l  re g u l a t i o n s,  En vi ro n m e n t  a n d  Cl i m a te  Ch a n g e  Ca n a d a  h a s f i n a l l y  re l e a se d  th e  L i fe  Cycl e  Asse ssm e n t  To o l,  wh i ch  wi l l  a l l o w a l l
p a rt i c i p a n ts i n  th e  CFS  to  b e t te r u n d e rsta n d  th e  cre d i t i n g  o p p o rtu n i t i e s a sso ci a te d  wi th  va ri o u s a ct i v i t i e s a n d  th e  re l a te d  f i n a n ci a l  re tu rn s.

Wh i l e  so m e  l a st  m i n u te  a d j u stm e n ts to  th e  o ve ra l l  CFS  p ro g ra m  m a y o ccu r,  2 0 2 2  wi l l  a l m o st  ce rta i n l y  b e  th e  ye a r th a t  a  n a t i o n a l  l o w ca rb o n  fu e l  re g i m e  i s
i m p l e m e n te d  i n  Ca n a d a .

GHG emiss ions  reference cases

In  M a rch  2 0 2 1 ,  th e  Su p re m e  Co u rt  o f  Ca n a d a  re l e a se d  i t s d e ci si o n  i n  th e  th re e  re fe re n ce  ca se s b ro u g h t  b y S a ska tch e wa n ,  On ta ri o  a n d  A l b e rta  ch a l l e n g i n g
th e  co n st i tu t i o n a l i t y  o f  th e  Gre e n h o u se  Ga s Po l l u t i o n  P ri c i n g  Act,  S .C.  2 0 1 8 ,  c.  1 2 ,  s.  1 8 6  (th e  GGP PA ).  In  a  6 -3  d e ci si o n ,  th e  S u p re m e  Co u rt  u p h e l d  th e
GGPPA a s a  va l i d  e xe rc i se  o f  th e  fe d e ra l  g o ve rn m e n t ’s p o we r to  l e g i sl a te  fo r th e  p e a ce ,  o rd e r a n d  g o o d  g o ve rn m e n t  o f  Ca n a d a  (th e  P OGG p o we r).  Fo r a
d e ta i l e d  a n a l ysi s,  p l e a se  se e  o u r e a rl i e r a rt i c l e  h e re.

In  su m m a ry,  th e  co u rt  fo u n d  th e  t ru e  su b j e ct  m a t te r o f  th e  GGPPA a s “e sta b l i sh i n g  m i n i m u m  n a t i o n a l  sta n d a rd s o f  GHG p ri ce  st ri n g e n cy to  re d u ce  GHG
e m i ssi o n s. ” T h e  co u rt  c l a ssi f i e d  th e  GGPPA a s a  m a t te r o f  n a t i o n a l  co n ce rn  a n d  th u s su b j e ct  to  fe d e ra l  l e g i sl a t i o n  u n d e r th e  P OGG p o we r.  I t  fo u n d  th a t  th e
m a t te r wa s o f  su f f i c i e n t  n a t i o n a l  co n ce rn ;  th a t  th e re  wa s a  p ro vi n ci a l  i n a b i l i t y  to  d e a l  wi th  th e  m a t te rs a t  th e  co re  o f  th e  GGPPA a n d  f i n a l l y  th a t  th e
i m p a cts b y th e  GGPPA o n  p ro vi n ci a l  j u ri sd i ct i o n  wa s a cce p ta b l e .

T h i s d e ci si o n  p ro vi d e d  c l a ri t y  wi th  re sp e ct  to  fe d e ra l  a n d  p ro vi n ci a l  j u ri sd i ct i o n  o ve r c l i m a te  p o l i cy a n d  m a y h a ve  i m p l i ca t i o n s i n  fu tu re  d i sp u te s i n
re l a t i o n  to  d i v i si o n  o f  p o we rs i n  th e  e n e rg y sp a ce .  Fu rth e r,  th e  co u rt ’s re a so n i n g  m a y h a ve  i m p a cts o n  th e  d e ci si o n  o f  th e  A l b e rta  Co u rt  o f  A p p e a l  i n
re l a t i o n  to  th e  Go ve rn m e n t  o f  A l b e rta ’s ch a l l e n g e  to  th e  fe d e ra l Imp a ct  A sse ssme n t  Act,  a  re fe re n ce  ca se  h e a rd  b y th e  A l b e rta  Co u rt  o f  Ap p e a l  i n  Fe b ru a ry
2 0 2 1 .

https://www.blg.com/en/insights/2022/03/en/people/s/salmon-kare
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ttps://www.blg.com/en/insights/2021/03/clearing-the-air-supreme-court-upholds-federal-carbon-pricing-regim


Enbridge application for mainline contracting

(Alan Ross, Laurie Ziola and Bradon Wil lms)

On  No ve m b e r 2 6 ,  2 0 2 1 ,  th e  Ca n a d a  En e rg y Re g u l a to r (CER) re l e a se d  i t s re a so n s fo r d e ci si o n d e n yi n g  a n  a p p l i ca t i o n  b y E n b ri d g e  P i p e l i n e s In c.  (E n b ri d g e )
to  co n t ra ct  u p  to  9 0  p e r ce n t  o f  th e  a va i l a b l e  t ra n sp o rta t i o n  ca p a ci t y  o n  i t s Ca n a d i a n  M a i n l i n e  o i l  p i p e l i n e  fo r f i rm  t ra n sp o rta t i o n  se rv i ce .  T h e  CER fo u n d
th a t  th e  p ro p o sa l  wa s co n t ra ry to  En b ri d g e ’s co m m o n  ca rri e r o b l i g a t i o n s,  wa s u n j u st l y  d i scri m i n a to ry,  a n d  wo u l d  re su l t  i n  u n j u st  a n d  u n re a so n a b l e  to l l s.  A s a
re su l t ,  th e  l a rg e st  e xp o rt  o i l  p i p e l i n e  i n  Ca n a d a  wi l l  co n t i n u e  to  p ro vi d e  se rv i ce  o n  a  1 0 0  p e r ce n t  u n co m m i t te d  b a si s.

En b ri d g e ’s Ca n a d i a n  M a i n l i n e  p i p e l i n e  i s th e  si n g l e  l a rg e st  cru d e  o i l  p i p e l i n e  i n  Ca n a d a ,  a cco u n t i n g  fo r a p p ro xi m a te l y 7 0  p e r ce n t  o f  to ta l  o i l
t ra n sp o rta t i o n  ca p a ci t y.  Hi sto ri ca l l y,  th e  Ca n a d i a n  M a i n l i n e  p ro vi d e d  u n co m m i t te d  t ra n sp o rta t i o n  se rv i ce  o n  a  st ri c t l y  co m m o n  ca rri a g e  b a si s,  wi th o u t  a n y
l o n g -te rm  co n t ra ctu a l  se rv i ce  ri g h ts.  T h e  a p p l i ca t i o n  p ro p o se d  l a rg e l y f i xe d  to l l s o ve r l o n g -te rm  co n t ra cts th a t  l o cke d  i n  vo l u m e s fo r u p  to  2 0  ye a rs.  T h e
a p p l i ca t i o n  re p re se n te d  th e  f i rst  t i m e  En b ri d g e  a p p l i e d  fo r a p p ro va l  o f  f i rm  se rv i ce  o n  th e  Ca n a d i a n  M a i n l i n e .  I t  wa s u n i q u e  f ro m  o th e r f i rm  se rv i ce
a p p l i ca t i o n s o n  m a j o r Ca n a d i a n  o i l  p i p e l i n e s,  i n  th a t  i t  wa s n o t  b ro u g h t  i n  co n j u n ct i o n  wi th  a  m a j o r p ro p o se d  n e w i n ve stm e n t  b y th e  p i p e l i n e .  T h e
En b ri d g e  a p p l i ca t i o n  wa s m a d e  i n  th e  co n te xt  o f  a  si g n i f i ca n t l y  co n st ra i n e d  m a rke t ,  wi th  e n e rg y p ro d u ce rs h a vi n g  d i f f i cu l t y  se cu ri n g  e n o u g h  t ra n sp o rta t i o n
to  m e e t  th e i r n e e d s.  T h e  a p p l i ca t i o n  wa s h o t l y  co n te ste d ,  wi th  su p p o rt  f ro m  re f i n e rs a n d  o p p o si t i o n  f ro m  u p st re a m  o i l  p ro d u ce rs a n d  i n d u st ry a sso ci a t i o n s.

“T h e  CER wa s o f  th e  v i e w th a t  th e  a p p l i ca t i o n  h a d  se ri o u s a n d  b ro a d -ra n g i n g  i m p l i ca t i o n s fo r th e  o i l  i n d u st ry. ” In  d e n yi n g  E n b ri d g e ’s a p p l i ca t i o n ,  th e  CE R
fo u n d  th a t  ce rta i n  e l e m e n ts o f  th e  a p p l i ca t i o n  p ro vi d e d  a  j u st i f i ca t i o n  fo r so m e  f i rm  se rv i ce  o n  th e  Ca n a d i a n  M a i n l i n e ,  b u t  th e  p ro p o se d  o f fe ri n g  wo u l d
h a ve  “d ra m a t i ca l l y  a n d  su d d e n l y ch a n g e d ,  a n d  l i ke l y d i m i n i sh e d ,  o ve ra l l  a cce ss to  th e  Ca n a d i a n  M a i n l i n e ,  wi th o u t  a  co m p e l l i n g  j u st i f i ca t i o n . ” In  e sse n ce ,
th e  a p p l i ca t i o n  d i d  n o t  p ro vi d e  su f f i c i e n t  a cce ss to  u n co m m i t te d  t ra n sp o rta t i o n  o n  a  co m m o n  ca rri a g e  b a si s a n d  th e  p ro p o se d  p a cka g e  o f  to l l s,  te rm s a n d
co n d i t i o n s wo u l d  re su l t  i n  u n j u st  d i scri m i n a t i o n  a n d  to l l s th a t  co u l d  b e  u n j u st  a n d  u n re a so n a b l e .  Ul t i m a te l y,  th e  a p p l i ca t i o n  wa s n o t  i n  co m p l i a n ce  wi th
En b ri d g e ’s co m m o n  ca rri e r d u t i e s u n d e r su b se ct i o n  2 3 9 (1 ) o f  th e  CE R A ct,  a n d  ra i se d  co n ce rn s i n  re l a t i o n  to  th e  re q u i re m e n t  i n  se ct i o n  2 3 0  to  ch a rg e  j u st
a n d  re a so n a b l e  to l l s a n d  th e  p ro h i b i t i o n  a g a i n st  u n j u st  d i scri m i n a t i o n  u n d e r se ct i o n  2 3 5 .

As a  re su l t  o f  th e  d e ci si o n ,  e x i st i n g  i n te ri m  to l l s a n d  co n d i t i o n s o f  se rv i ce  fo r th e  E n b ri d g e  M a i n l i n e  re m a i n  i n  e f fe ct  u n t i l  n e w to l l s a re  a p p ro ve d  b y th e
CER.  T h e  CER d e ci si o n  d o e s n o t  p re cl u d e  fu tu re  p ro p o sa l s to  co n t ra ct  f i rm  se rv i ce  o n  th e  Ca n a d i a n  M a i n l i n e  i n  a p p ro p ri a te  c i rcu m sta n ce s.  T h e  CER a l so
ra i se d  th e  p ro sp e ct  o f  a  co st  o f  se rv i ce  a p p l i ca t i o n  re sp e ct i n g  th e  Ca n a d i a n  M a i n l i n e ,  b u t  th i s i s g e n e ra l l y  a  l e n g th y a n d  e xp e n si ve  p ro ce e d i n g .

In  a  p re ss re l e a se  i ssu e d  sh o rt l y  a f te r th e  d e ci si o n ,  En b ri d g e  sta te d  th a t  i t  wo u l d  co n su l t  wi th  i t s sta ke h o l d e rs to  e sta b l i sh  a  p ro ce ss fo r n e g o t i a t i n g  a  n e w
co m m e rci a l  f ra m e wo rk fo r th e  Ca n a d i a n  M a i n l i n e ,  wh i ch  co u l d  i n c l u d e  a l te rn a t i ve s su ch  a s a  m o d i f i e d  a n d  e xte n d e d  ve rsi o n  o f  th e  e xi st i n g  to l l  se t t l e m e n t
a g re e m e n t ,  a  n e w i n ce n t i ve  ra te -m a ki n g  a g re e m e n t ,  o r a  co st  o f  se rv i ce  ra te -m a ki n g  st ru ctu re .  A n e g o t i a te d  se t t l e m e n t  wi th  su b sta n t i a l  b ro a d  su p p o rt  f ro m
p ro d u ce rs,  sh i p p e rs a n d  re f i n i n g  se cto rs wo u l d  b e  th e  m o st  co st -e f f i c i e n t  a n d  e xp e d i e n t  p ro ce ss fo r a l l  p a rt i e s,  b u t  su b sta n t i a l  b ro a d  su p p o rt  i s h a rd  to
a ch i e ve ,  a s d e m o n st ra te d  b y th e  2 0 2 1  p ro ce e d i n g .  En b ri d g e  a n d  i t s sta ke h o l d e rs wi l l  n e e d  to  ca re fu l l y  co n si d e r a l l  o f  th e  co n ce rn s ra i se d  i n  th e  2 0 2 1
p ro ce e d i n g ,  a s we l l  a s th e  CER’s co m m e n ts i n  i t s d e ci si o n ,  to  co l l a b o ra te  a n d  d e ve l o p  a  n e w p ro p o se d  co m m e rci a l  f ra m e wo rk,  wh a te ve r fo rm  i t  m a y ta ke .
S ta y tu n e d  fo r th e  n e xt  ch a p te r o f  th e  En b ri d g e  M a i n l i n e  sto ry.

Pipelines and energy trading

(Peter Bryan)

In  2 0 2 1 ,  p i p e l i n e s co n t i n u e d  to  b e  l i g h tn i n g  ro d s fo r a  ra n g e  o f  so ci a l ,  e co n o m i c a n d  p o l i t i ca l  d e b a te s.  T h e se  p u b l i c  co n t ro ve rsi e s,  a n d  th e  a sso ci a te d
d e l a ys,  co sts a n d  u n ce rta i n t i e s,  a re  e xp e cte d  to  p e rsi st  a s d i sp u te s a re  a d d re sse d  b y re g u l a to rs,  co u rts a n d  co rp o ra t i o n s i n  2 0 2 2  a n d  b e yo n d .

Pipeline poli t ics  cont inue

T h e  ye a r co m m e n ce d  wi th  th e  n e w B i d e n  a d m i n i st ra t i o n ’s re vo ca t i o n  o f  a  p re vi o u sl y g ra n te d  P re si d e n t i a l  Pe rm i t  to  co n st ru ct  a n d  o p e ra te  th e  Ke ysto n e  XL
P i p e l i n e .  A l th o u g h  co n st ru ct i o n  o f  th e  Ca n a d i a n  p o rt i o n  o f  th e  1 ,8 9 7  ki l o m e te r,  8 3 0 ,0 0 0  b b l /d  p i p e l i n e  h a d  co m m e n ce d  a n d  A l b e rta  h a d  re ce n t l y  i n ve ste d
$ 1 .5  b i l l i o n  i n  th e  p ro j e ct ,  th e  B i d e n  a d m i n i st ra t i o n  d e te rm i n e d  th a t  th e  P re si d e n t i a l  P e rm i t “wo u l d  n o t  b e  co n si ste n t  wi th  [ th e  n e w]  Ad m i n i st ra t i o n 's
e co n o m i c a n d  c l i m a te  i m p e ra t i ve . ” T h e  p ro j e ct  wa s te rm i n a te d  a s a  re su l t ,  b u t  i n  Ju l y,  th e  p ro p o n e n t ,  T C E n e rg y co m m e n ce d  a  $ 1 5  b i l l i o n  c l a i m  a g a i n st
th e  U.S .  g o ve rn m e n t  u n d e r th e  Ch a p te r 11  NAFTA ru l e s,  wh i ch  i s o n g o i n g .

S i m i l a r cro ss-b o rd e r d i sp u te s a l so  p l a g u e d  En b ri d g e ’s 5 4 0 ,0 0 0  b b l /d  L i n e  5  cru d e  a n d  p ro d u cts p i p e l i n e .  Fo l l o wi n g  M i ch i g a n  Go ve rn o r Wh i tm e r ’s No ve m b e r
2 0 2 0  re vo ca t i o n  o f  a  re q u i re d  e a se m e n t  th a t  h a d  b e e n  i n  p l a ce  si n ce  1 9 5 3 ,  E n b ri d g e  a n d  M i ch i g a n  p u rsu e d  n e g o t i a t i o n s a n d  th e n  wra n g l e d  o ve r th e
a p p ro p ri a te  co u rt  to  re so l ve  th e  d i sp u te .  In  Octo b e r 2 0 2 1 ,  th e  Go ve rn m e n t  o f  Ca n a d a  ste p p e d  i n  b y i n vo ki n g  th e  n e g o t i a t i o n  a n d  p o te n t i a l  a rb i t ra t i o n
p ro ce ss u n d e r th e  1 9 7 7  T ra n si t  P i p e l i n e s T re a ty wi th  th e  Go ve rn m e n t  o f  th e  Un i te d  S ta te s.  T h e  t re a ty p ro h i b i t s a  p u b l i c  a u th o ri t y  f ro m  i n st i tu t i n g  m e a su re s
i n te n d e d  to ,  o r h a vi n g  th e  e f fe ct  o f ,  i m p e d i n g ,  d i ve rt i n g ,  re d i re ct i n g  o r i n te rfe ri n g  wi th  th e  t ra n sm i ssi o n  o f  h yd ro ca rb o n  i n  t ra n si t ,  b u t  i t  p ro vi d e s fo r
e xce p t i o n s su ch  a s a n  a ctu a l  o r th re a te n e d  n a tu ra l  d i sa ste r.  Wh e th e r th e  m a t te r i s d e te rm i n e d  i n  th e  fe d e ra l  co u rt  o r p u rsu a n t  to  th e  t re a ty,  th e  o u tco m e
wi l l  e sta b l i sh  i m p o rta n t  p re ce d e n ts a f fe ct i n g  cro ss b o rd e r e n e rg y i n f ra st ru ctu re ,  a n d  th e  se cu ri t y  o f  i n te rn a t i o n a l  t ra n si t .

T h e  i m p a ct  o f  sh o rt  te rm  e l e ct i o n  cycl e s o n  l o n g  te rm  e n e rg y i n f ra st ru ctu re  p ro j e cts,  a s we l l  a s th e  f ri c t i o n  b e twe e n  p ro j e ct  sp e ci f i c  re g u l a t i o n  (su ch  a s
P re si d e n t i a l  Pe rm i ts a n d  re g u l a to ry p e rm i ts) a n d  i n te rn a t i o n a l  t re a t i e s (su ch  a s t ra d e  o r e n vi ro n m e n ta l  t re a t i e s) i s e xp e cte d  to  p e rsi st  i n to  2 0 2 2 .

In  B ri t i sh  Co l u m b i a ,  co n t ro ve rsy co n t i n u e d  to  fo l l o w th e  6 4 0  km ,  2 .1  b cf /d  Co a sta l  Ga sL i n k n a tu ra l  g a s p i p e l i n e  a s d e m o n st ra t i o n s a n d  a  b l o cka d e  b y
We t ’su we t ’e n  h e re d i t y  ch i e fs a n d  th e i r su p p o rte rs co n t i n u e d  i n to  2 0 2 1 .  T h e se  p ro te sts,  ste m m i n g  f ro m  In d i g e n o u s g ro u p s’ l a n d  t i t l e  d i sp u te s,  i n te rn a l
g o ve rn a n ce  co n f l i c t s,  a n d  b ro a d e r e n vi ro n m e n ta l  co n ce rn s,  cu l m i n a te d  i n  a rre sts b y th e  RCM P a n d  e n fo rce m e n t  o f  a  co u rt  o rd e re d  i n j u n ct i o n  b a rri n g
p ro te ste rs f ro m  b l o cki n g  a n  a cce ss ro a d .  T h e  m yri a d  o f  l e g a l  i ssu e s,  i n c l u d i n g  a b o ri g i n a l  ri g h ts a n d  t i t l e ,  e n fo rce m e n ts o f  i n j u n ct i o n s,  f re e d o m  o f
e xp re ssi o n ,  a n d  th e  a p p l i ca t i o n  o f  fe d e ra l ,  a b o ri g i n a l  a n d  i n te rn a t i o n a l  l a w,  a m o n g st  o th e rs,  a re  e xp e cte d  to  co n t i n u e  fo r th e  fo re se e a b l e  fu tu re .

Asi d e  f ro m  th e  p o l i t i ca l  a n d  so ci a l  i ssu e s,  p i p e l i n e s a l so  a t t ra cte d  si g n i f i ca n t  co m m e rci a l  a t te n t i o n  i n  2 0 2 1 .  T h e  $ 1 2  b i l l i o n  T ra n sM o u n ta i n  cru d e  o i l
p i p e l i n e  (th e  co sts o f  wh i ch  su b sta n t i a l l y  e sca l a te d ) fo u g h t  to  p ro te ct  th e  i d e n t i t y  o f  i t s i n su re rs i n  re g u l a to ry f i l i n g s,  a n d  j o i n e d  o th e r p i p e l i n e s wh o  h a d  to
re sp o n d  to  p u b l i c  sta te m e n ts f ro m  ce rta i n  i n su re rs,  b a n ks a n d  i n ve sto rs th a t  h a d  a n n o u n ce d  p o l i c i e s to  d i ve st  a wa y f ro m  th e  p e t ro l e u m  i n d u st ry.  Ho we ve r,
p i p e l i n e s a l so  a t t ra cte d  i n te re st  f ro m  n e w i n ve sto rs,  i n c l u d i n g  n e w a n d  p o te n t i a l  In d i g e n o u s i n ve sto rs i n  th e  No rth e rn  Co u ri e r p i p e l i n e  a n d  T ra n sM o u n ta i n
P i p e l i n e ,  a s we l l  a s p ri va te  e q u i t y  i n ve sto rs i n  In te r P i p e l i n e .  T h i s sh i f t i n g  o f  i n ve sto rs a n d  sta ke h o l d e rs i s e xp e cte d  to  co n t i n u e  i n to  2 0 2 2 .
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De b a te s a b o u t  th e  co m m e rci a l  st ru ctu re s o f  p i p e l i n e  co n t ra cts a l so  ca m e  to  th e  fo re  i n  2 0 2 1 ,  wh e n  th e  CE R i ssu e d  i t s No ve m b e r d e ci si o n  re fu si n g
En b ri d g e ’s p ro p o sa l  to  re se rve  a p p ro xi m a te l y 9 0  p e r ce n t  o f  th e  sp a ce  i n  i t s th re e  m i l l i o n  b b l /d  cru d e  m a i n l i n e  p i p e l i n e  fo r l o n g  te rm  f i rm  co n t ra cts (ve rsu s
m o n th l y a cce ss).  T h e  h i g h l y co n te ste d  p ro ce e d i n g s p ro vi d e d  a  d e e p  a n a l ysi s i n to  m a rke t  a cce ss i ssu e s,  co m m o n  ca rri e r o b l i g a t i o n s a n d  th e  M a i n l i n e ’s
co m m e rci a l  f ra m e wo rk.  T h i s wi l l  h a ve  o n g o i n g  i m p l i ca t i o n s fo r th e  M a i n l i n e  to l l  a n d  m a y se t  a  p re ce d e n t  fo r n e g o t i a t i o n s o n  o th e r p i p e l i n e s.

BL G a n t i c i p a te s th a t  th e  co m m e rci a l  ri sk a n d  re wa rd ,  a n d  n e e d s a n d  i m p a cts o f  p i p e l i n e s wi l l  co n t i n u e  to  d ra w si g n i f i ca n t  a t te n t i o n  i n  2 0 2 2 .

Climate change litigation in Canada

(Matti  Lemmens)

T h e  p ro sp e ct  o f  c l i m a te  ch a n g e  l i t i g a t i o n  co n t i n u e s fo r Ca n a d i a n  co m p a n i e s a n d ,  i n  p a rt i cu l a r,  o i l  a n d  g a s co m p a n i e s i n  Ca n a d a .  Mi l i e u d e fe n si e  e t  a l .  v.
Ro ya l  Du tch  Sh e l l i s a  re ce n t  ca se  ra i si n g  n o ve l  l e g a l  ri sks fo r o i l  a n d  g a s co m p a n i e s a ro u n d  th e  wo rl d .  Ho we ve r,  th e  i m p a ct  o f  th i s d e ci si o n  m a y b e
te m p e re d  i n  Ca n a d a  g i ve n  th e  fu n d a m e n ta l  d i f fe re n ce s i n  o u r j u d i c i a l  syste m s.

In  M a y 2 0 2 1 ,  th e  Ha g u e  Di st ri c t  Co u rt o rd e re d  Sh e l l  to  re d u ce  i t s CO  e m i ssi o n s to  4 5  p e r ce n t  b y 2 0 3 0  co m p a re d  to  2 0 1 9  l e ve l s.  T h e  b a si s o f  th e  d e ci si o n
wa s ro o te d  i n  a  b re a ch  o f  a n  “u n wri t te n  d u ty o f  ca re ”,  fo u n d  i n  th e  Du tch  Ci v i l  Co d e .  T h e  co u rt  i n te rp re te d  th i s “u n wri t te n  d u ty o f  ca re ” wi th  re fe re n ce  to
i n te rn a t i o n a l  h u m a n  ri g h ts t re a t i e s,  a n d  h e l d  th a t  Sh e l l  h a d  a n  o b l i g a t i o n  to  p ro te ct  th e  h u m a n  ri g h ts o f  Du tch  c i t i ze n s.  A l th o u g h  Sh e l l  h a s i n d i ca te d  a n
i n te n t i o n  to  a p p e a l  th i s d e ci si o n ,  th i s p re ce d e n t i a l  ca se  ra i se s u n ce rta i n ty a n d  ri sks fo r e n e rg y co m p a n i e s,  re g a rd l e ss i f  th e y h a ve  p o l i c i e s i n  p l a ce  to
re d u ce  th e i r e n vi ro n m e n ta l  i m p a cts.

A Ca n a d i a n  e xa m p l e  o f  c l i m a te -re l a te d  l i t i g a t i o n  th a t  h a s ye t  to  b e  d e te rm i n e d  i s th e  Re fe re n ce  re  Imp a ct  A sse ssme n t  Act.  T h e  m a i n  q u e st i o n  b e fo re  th e
A l b e rta  Co u rt  o f  Ap p e a l  i n  th i s re fe re n ce  i s wh e th e r th e  fe d e ra l  Imp a ct  A sse ssme n t  Act  (IAA ),  wh i ch  i m p o se s a  m o re  st ri n g e n t  a p p ro va l  p ro ce ss fo r m a j o r
e n e rg y p ro j e cts,  i s u n co n st i tu t i o n a l  b e ca u se  i t  a t te m p ts to  g o ve rn  m a t te rs fa l l i n g  u n d e r p ro vi n ci a l  l e g i sl a t i o n .  Fo r i n sta n ce ,  th e  a ct  i n t ro d u ce s m o re  fa cto rs
to  co n si d e r d u ri n g  a sse ssm e n t ,  a n  a d d i t i o n a l  p l a n n i n g  p h a se ,  a n d  g re a te r p e n a l t i e s fo r b re a ch e s,  m u ch  wi th  a  v i e w to  re d u ci n g  c l i m a te  ch a n g e .  Ho we ve r,
g i ve n  th e  d i scre t i o n a ry n a tu re  o f  th e  a sse ssm e n t ,  i t  i s d i f f i cu l t  to  p re d i ct  wh e th e r p ro j e ct  a p p ro va l  ra te s wi l l  u l t i m a te l y su f fe r.  I f  th e  IAA i s u p h e l d ,  i t  co u l d
si g n i f i ca n t l y  i n cre a se  th e  h u rd l e s fo r g e t t i n g  a n  e n e rg y p ro j e ct  a p p ro ve d .

“In  su m m a ry,  b o th  Du tch  Sh e l l a n d  th e  IAA Re fe re n ce  h a ve  th e  p o te n t i a l  to  i n cre a se  e n vi ro n m e n ta l  re g u l a to ry o b l i g a t i o n s o n  e n e rg y co m p a n i e s. ” T h e
i m p a ct  o f  Du tch  Sh e l l i s ye t  to  b e  se e n  i n  Ca n a d a ,  a l th o u g h  th e  ca se  m a y i n sp i re  e n vi ro n m e n ta l  g ro u p s to  su e  co m p a n i e s i n  Ca n a d a .  Ca n a d i a n  l a w m a y
u l t i m a te l y b e  to o  d i f fe re n t  fo r Du tch  Sh e l l to  h a ve  m u ch  a p p l i ca t i o n  i n  th e  Ca n a d i a n  co n te xt .  Ne ve rth e l e ss,  th e  h i g h l y a n t i c i p a te d  IAA Re fe re n ce  m a y
re su l t  i n  a  m o re  o n e ro u s a p p ro va l  p ro ce ss fo r m a j o r e n e rg y co m p a n i e s i f  th e  co u rt  f i n d s th e  IA A co n st i tu t i o n a l .

M&A trends and energy consolidation

(Miles Pittman and Xiaodi Jin)

Af te r si x  ye a rs o f  l o w co m m o d i ty p ri ce s,  ch a ra cte ri ze d  b y te p i d  re co ve ri e s fo l l o we d  b y d e va sta t i n g  p ri ce  se tb a cks,  2 0 2 1  sa w su sta i n e d  p ri ce  i n cre a se s i n
b o th  o i l  a n d  n a tu ra l  g a s.  Wa ry o f  co n t i n u e d  vo l a t i l i t y  a n d  th e  su sta i n a b i l i t y  o f  th e se  g a i n s,  th e  re sp o n se  f ro m  p ro d u ce rs h a s b e e n  m i xe d .  S o m e  a re  e ye i n g
co n so l i d a t i o n  o p p o rtu n i t i e s;  o th e rs ta ki n g  th e  o p p o rtu n i t y  to  e xi t  th e  se cto r o r a t  l e a st  d i ve st  o f  n o n -co re  a sse ts wh i ch ,  e ve n  a  ye a r a g o ,  wo u l d  h a ve  g o n e
n o -b i d  i n  a  sa l e  p ro ce ss;  a n d  a  fe w sm a l l e r n e w e n t ra n ts wi l l i n g  to  b e t  th a t  th e  re co ve ry th i s t i m e  wi l l  h o l d .

“In  g e n e ra l ,  h o we ve r,  2 0 2 1  sa w th e  m e g a  co n so l i d a t i o n  t re n d s f ro m  2 0 2 0  co n t i n u e .  Ba se d  o n  th e  sta te  o f  th e  m a rke t ,  2 0 2 2  p ro m i se s to  b e  a  d i f fe re n t  sto ry. ”

Cenovus /Husky

On e  o f  th e  ye a r ’s m a rq u e e  d e a l s wa s th e  c l o si n g  o f  th e  C$ 6 .0 7  b i l l i o n  m e rg e r b e twe e n  Hu sky E n e rg y a n d  Ce n o vu s E n e rg y (e f fe ct i ve l y a  ta ke o ve r b y
Ce n o vu s).  T h i s wa s fo l l o we d  b y th e  sa l e  o f  Hu sky’s re ta i l  sta t i o n s to  P a rkl a n d  Co rp o ra t i o n  a n d  Fe d e ra te d  Co -o p e ra t i ve s.  T h e  m a i n  t ra n sa ct i o n  wa s a n  a l l -
sh a re  d e a l ,  wi th  Hu sky sh a re h o l d e rs re ce i v i n g  a  f ra ct i o n a l  Ce n o vu s sh a re  a n d  a  f ra ct i o n a l  Ce n o vu s sh a re  p u rch a se  wa rra n t  fo r e a ch  Hu sky sh a re ;  a n d
Pa rkl a n d  a n d  Fe d e ra te d  p a i d  a  to ta l  o f  $ 4 2 0 M M  i n  ca sh  fo r th e  re ta i l  sta t i o n s.  In  a d d i t i o n  to  co n so l i d a t i n g  i t s p o si t i o n  a s a  p re m i e r o i l  sa n d s p ro d u ce r,
Ce n o vu s n o w h a s e xp o su re  to  Ca n a d a ’s e a st  co a st ,  a s a  re su l t  o f  Hu sky’s i n vo l ve m e n t  i n  Wh i te  Ro se  a n d  e xp l o ra t i o n  i n  th e  Fl e m i sh  Pa ss.

Inter Pipel ine/Brook field

Bro o kf i e l d  In f ra st ru ctu re  Pa rtn e rs su cce ssfu l l y  a cq u i re d  In te r P i p e l i n e  L td .  a f te r a n  e xte n d e d  b i d d i n g  p ro ce ss th a t  b e ca m e  h o st i l e  b e fo re  b e i n g  re so l ve d
a m i ca b l y.  T h e  B ro o kf i e l d  a cq u i si t i o n  i s b a se d  o n  th e  co n si ste n t  re tu rn  p re se n te d  b y In te r P i p e l i n e ,  a n  e n t i t y  wh i ch  h a s g ro wn  o ve r th e  l a st  1 5  ye a rs to  b e
o n e  o f  th e  p re m i e r Ca n a d i a n  p i p e l i n e rs.

Other notable consolidat ions

T h e  ARC/Se ve n  Ge n e ra t i o n s,  CNRL /S to rm ,  To u rm a l i n e /B l a ck Swa n /Ju p i te r,  P ra i ri e S ky/He ri ta g e ,  S p a rta n /Ve l ve t ,  Wh i te ca p /T ORC,  a n d  Ta m a ra ck/An e g a d a
d e a l s h i g h l i g h t  th e  m a g n i tu d e  a n d  b re a d th  o f  th e  co n so l i d a t i o n  t re n d  a m o n g  Ca n a d i a n  u p st re a m  m i d ca p  i ssu e rs.  We  a n t i c i p a te  2 0 2 2  to  b e  ch a ra cte ri ze d
b y fu rth e r a n d  p o te n t i a l l y  m o re  n u m e ro u s co n so l i d a t i o n s a l b e i t  a t  a  sm a l l e r sca l e ,  a s p ro d u ce rs o f  a l l  si ze s l o o k to  h i g h e r p ri ce s a s a n  o p p o rtu n i t y  to
o f f l o a d  n o n -co re  o r h i g h  l i a b i l i t y  a sse ts,  a n d  e n d -o f -m a n d a te  p ri va te  co m p a n i e s th a t  h a ve  wa i te d  th ro u g h /su rv i ve d  th e  d o wn tu rn  n o w se e k l i q u i d i t y  a t  m o re
re a so n a b l e  m e t ri cs.  We  a n t i c i p a te  th e se  o p p o rtu n i t i e s to  b e  p l e n t i fu l  th ro u g h o u t  th e  ye a r b u t  b a l a n ce d  o n  th e  p u rch a se r si d e  b y n e w e n t ra n ts a n d  th e
i n cre a se d  b u yi n g  p o we r a f fo rd e d  b y h i g h e r co m m o d i ty p ri ce s a n d  si g n i f i ca n t l y  re d u ce d  ca p i ta l  e xp e n d i tu re  b u d g e ts.

2

https://www.blg.com/en/insights/2022/03/en/people/_deactive/l/lemmens-matt
ttps://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:533
ttps://www.canada.ca/content/dam/iaac-acei/documents/mandate/president-transition-book-2019/overview-impact-assessment-act.pd
https://www.blg.com/en/insights/2022/03/en/people/p/pittman-mile
https://www.blg.com/en/insights/2022/03/en/people/_deactive/j/jin-xiaod


Hydrogen in Canada
(Kristyn Annis)

In  2 0 2 1 ,  th e  t re m e n d o u s i n te re st  a n d  m o m e n tu m  i n  th e  h yd ro g e n  e co n o m y co n t i n u e d  a t  a n  a cce l e ra te d  p a ce ,  wh i l e  g o ve rn m e n t  p o l i c i e s a n d  i n ce n t i ve s
e m e rg e d  i n  to w.  A l th o u g h  th e re  a re  fo rm a l  st ra te g i e s i n  p l a ce  i n  a t  l e a st  th re e  p ro vi n ce s i n  Ca n a d a  a n d  a t  th e  n a t i o n a l  l e ve l ,  fu n d i n g  a n d  p o l i cy
d e ve l o p m e n t  a n d  i m p l e m e n ta t i o n  re m a i n s p a tch wo rk n a t i o n wi d e .

Be l o w we  p ro vi d e  a  su m m a ry o f  th e  cu rre n t  fe d e ra l  a n d  p ro vi n ci a l  p o l i c i e s re l a te d  to  h yd ro g e n .

Canada

T h e  fe d e ra l  Hyd ro g e n  S t ra te g y fo r Ca n a d a,  re l e a se d  i n  De ce m b e r 2 0 2 0 ,  re f l e cts m a n y o f  th e  p ri o ri t i e s o f  th e  n u m e ro u s p ro vi n ci a l  h yd ro g e n  i n i t i a t i ve s
a l re a d y a n n o u n ce d .

T h e  fe d e ra l  p l a n  i s u n i q u e  i n  b o th  i t s re co g n i t i o n  o f  th e  n e e d  fo r re g i o n a l  a d o p t i o n  st ra te g i e s a n d  th e  sh e e r m a g n i tu d e  o f  th e  u n d e rta ki n g  –  th e  n a t i o n a l
st ra te g y se e ks to  va u l t  Ca n a d a  i n to  a  to p  th re e  h yd ro g e n  p ro d u ce r g l o b a l l y  a n d  h a s i n c l u d e d  a  n u m b e r o f  i n d u st ry a n d  se cto r-sp e ci f i c  g o a l s to  a ch i e ve  th i s
l o f t y  g o a l .  T h e  st ra te g y i n c l u d e s 3 2  re co m m e n d a t i o n s a cro ss e i g h t  p i l l a rs i n  p ro m o t i n g  i n ve stm e n t  a n d  co l l a b o ra t i o n  a cro ss se cto rs.  I t  se ts o u t  n e a r-te rm
(2 0 2 0 -2 0 2 5 ),  m i d -te rm  (2 0 2 5 -2 0 3 0 ) a n d  l o n g -te rm  (2 0 3 0 -2 0 5 0 ) o b j e ct i ve s.  On  Ap ri l  9 ,  2 0 2 1 ,  th e  fe d e ra l  g o ve rn m e n t  l a u n ch e d  th e  Hyd ro g e n  S t ra te g y
S te e ri n g  Co m m i t te e  to  e sta b l i sh  p ri o ri t i e s,  g u i d e  a ct i o n s,  sh a re  kn o wl e d g e  a n d  t ra ck re su l t s to  d e l i ve r o n  re co m m e n d a t i o n s o u t l i n e d  i n  th e  st ra te g y.  T h e
co m m i t te e  h a s n o t  p u b l i sh e d  a n yth i n g  to  d a te .

Ontario

On  No ve m b e r 1 9 ,  2 0 2 0 ,  th e  On ta ri o  g o ve rn m e n t  re l e a se d  a  d i scu ssi o n  p a p e r t i t l e d  On ta ri o  L o w -Ca rb o n  Hyd ro g e n  S t ra te g y,  wh i ch  i s p a rt  o f  i t s c l i m a te
st ra te g y.  On ta ri o ’s E n vi ro n m e n t  P l a n ,  re l e a se d  i n  No ve m b e r 2 0 1 8 ,  co m m i ts th e  p ro vi n ce  to  re d u ci n g  g re e n h o u se  g a s e m i ssi o n s to  3 0  p e r ce n t  b e l o w 2 0 0 5
l e ve l s b y 2 0 3 0 ,  i n  l i n e  wi th  Ca n a d a ’s 2 0 3 0  ta rg e t .  On ta ri o  i s fo cu se d  o n  ‘ l o w-ca rb o n ’ h yd ro g e n  a s o p p o se d  to  g re e n  h yd ro g e n .  P e r th e  On ta ri o  g o ve rn m e n t ’s
p u b l i ca t i o n s,  th i s i n c l u d e s h yd ro g e n  th a t  i s m a d e  th ro u g h  e l e ct ro l ysi s f ro m  On ta ri o ’s re l a t i ve l y c l e a n  g ri d ,  b i o m a ss a n d  ste a m  a n d  n a tu ra l  g a s a n d  ste a m
wi th  CCUS (co m m o n l y re fe rre d  to  a s b l u e  h yd ro g e n ).  Fo l l o wi n g  th e  c l o se  o f  th e  co n su l ta t i o n  p e ri o d  l a st  ye a r,  On ta ri o  e sta b l i sh e d  a  n e w Hyd ro g e n  S t ra te g y
Wo rki n g  Gro u p  to  h e l p  i n fo rm  th e  d e ve l o p m e n t  o f  i t s h yd ro g e n  st ra te g y.  T h e  p u rp o se  o f  th e  wo rki n g  g ro u p  i s to  b u i l d  o n  th e  i n p u t  th e  g o ve rn m e n t  re ce i ve d
th ro u g h  th e  p u b l i c  co n su l ta t i o n  p ro ce ss a n d  d i scu ssi o n  p a p e r.  M e m b e rs o f  th e  wo rki n g  g ro u p  wi l l  a l so  p ro vi d e  a d vi ce  o n  h o w to  u se  h yd ro g e n  a cro ss va ri o u s
se cto rs a n d  h e l p  On ta ri o  co m p e te  i n  th e  g l o b a l  h yd ro g e n  m a rke t .

Alberta

A l b e rta ’s Hyd ro g e n  Ro a d m a p,  u p d a te d  a s re ce n t l y  a s No ve m b e r 5 ,  2 0 2 1 ,  i s fo cu se d  o n  b u i l d i n g  a  p ro vi n ci a l  h yd ro g e n  e co n o m y a n d  a cce ssi n g  g l o b a l
m a rke ts.  A l re a d y th e  l a rg e st  g re y h yd ro g e n  p ro d u ce r i n  Ca n a d a ,  th e  p ro vi n ce ’s sta te d  2 0 3 0  g o a l  i s to  i n te g ra te  “c l e a n  h yd ro g e n ” a t -sca l e  i n to  A l b e rta ’s
d o m e st i c  e n e rg y syste m  fo r u se  i n  t ra n sp o rta t i o n ,  h e a t ,  p o we r g e n e ra t i o n  a n d  re n e wa b l e  e n e rg y sto ra g e .  A l b e rta  cu rre n t l y  p ro d u ce s m o re  th a n  2 .4  m i l l i o n
to n n e s o f  g re y h yd ro g e n  a n n u a l l y.  “Cl e a n  h yd ro g e n ” i s d e f i n e d  b y th e  A l b e rta  g o ve rn m e n t  a s h yd ro g e n  p ro d u ce d  wi th  m i n i m a l  e m i ssi o n s.

Brit ish Columbia

B.C. ’s h yd ro g e n  st ra te g y wa s d e ve l o p e d  i n  o rd e r to  h e l p  th e  p ro vi n ce  m e e t  i t s Cl e a n BC g o a l  o f  n e t  ze ro  GHG e m i ssi o n s b y 2 0 5 0 .  T h e  BC Hyd ro g e n
S t ra te g y,  p u b l i sh e d  i n  Ju l y 2 0 2 1 ,  i n c l u d e s 6 3  a ct i o n s to  u n d e rta ke ,  ca te g o ri ze d  u si n g  th e  sa m e  ca te g o ri e s i d e n t i f i e d  i n  th e  n a t i o n a l  st ra te g y:  sh o rt  te rm
(2 0 2 0 -2 0 2 5 ),  m e d i u m  te rm  (2 0 2 5 -2 0 3 0 ) a n d  l o n g  te rm  (2 0 3 0 -b e yo n d ).

T h e  Go ve rn m e n t  o f  B ri t i sh  Co l u m b i a  p ro vi d e d  $ 1 0  m i l l i o n  to  th e  co n st ru ct i o n  a n d  o p e ra t i o n  o f  1 0  h yd ro g e n -fu e l l i n g  sta t i o n s i n  th e  p ro vi n ce  i n  2 0 2 0 ,  a s
we l l  a s th re e  ye a rs o f  su p p o rt  fo r Hyd ro g e n  BC,  wh i ch  i s a f f i l i a te d  wi th  th e  Ca n a d i a n  Hyd ro g e n  Fu e l  Ce l l  Asso ci a t i o n  (CHFCA).  B ri t i sh  Co l u m b i a  cu rre n t l y
h a s th e  l a rg e st  h yd ro g e n -fu e l l i n g  n e two rk i n  Ca n a d a ,  i n c l u d i n g  a  p u b l i c  h yd ro g e n  fu e l l i n g  sta t i o n .

Québec

A l th o u g h  th e  Qu é b e c g o ve rn m e n t  d o e s n o t  h a ve  a  sta n d -a l o n e  h yd ro g e n  st ra te g y i n  p l a ce ,  th e  e l e m e n t  i s se e n  a s e sse n t i a l  to  m e e t  th e  p ro vi n ce ’s c l i m a te
g o a l s o f  ca rb o n  n e u t ra l i t y  b y 2 0 5 0  a n d  a  re d u ct i o n  i n  GHGs o f  3 7 .5  p e r ce n t  re d u ct i o n  co m p a re d  wi th  1 9 9 0  l e ve l s.  T wo  o f  th e  p ro vi n ce ’s c l i m a te  p l a n s,  th e
2 0 3 0  P l a n  fo r a  Gre e n  Eco n o m y a n d  th e  Gre e n  Eco n o m y Im p l e m e n ta t i o n  P l a n  2 0 2 1  –  2 0 2 6,  i d e n t i f y  va ri o u s a re a s i n  wh i ch  h yd ro g e n  ca n  a n d  sh o u l d  b e
u se d .  T h e  i m p l e m e n ta t i o n  p l a n  a l so  se ts o u t  a n  i n ve stm e n t  sch e d u l e  to  su p p o rt  i n n o va t i o n  i n  th e  f i e l d  o f  g re e n  h yd ro g e n  a n d  b i o e n e rg y.  In  a d d i t i o n  to
g o ve rn m e n t  st ra te g y,  th e  p ri va te  se cto r h a s i d e n t i f i e d  Qu é b e c a s a  p o te n t i a l  re so u rce  fo r g re e n  h yd ro g e n  d u e  to  th e  p ro vi n ce ’s a b u n d a n t  su p p l y o f
re n e wa b l e ,  l o w co st  e l e ct ri c i t y.

“In  2 0 2 2  a n d  b e yo n d ,  b o th  i n d u st ry a n d  th e  co m m e rci a l  se cto r wi l l  n e e d  to  ke e p  th e  g o ve rn m e n t ’s fe e t  to  th e  f i re  i n  o rd e r to  e n su re  th a t  th e  h yd ro g e n
e co n o m y g e ts th e  su p p o rt  th a t  i t  n e e d s to  p ro p e rl y  d e ve l o p . ”
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