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Can Someone Legally Access the Data in your Database? Challenges to Database
Access in Canada

On August  23 ,  2013 ,  the  Suprem e Court  o f  Canada  den i ed  the  Toron to  Rea l  Esta te  Board 's (the  "T REB" ) app l i ca t i on  fo r l eave  to  appea l  f rom  the
Federa l  Court  o f  Appea l 's (the  "FCA" ) deci si on  i n  TREB v Commi ssi oner o f  Compet i t i on,  2017  FCA 236 .  T he  Suprem e Court 's re fusa l  to  g ran t  l eave
m arks the  end  o f  T REB's j ou rney i n  cou rt  to  p reven t  the  re l ease  o f  ce rta i n  hom e sa l es da ta  f rom  the  Grea te r To ron to  Area  (the  "GTA" ).  Wh i l e  som e
app l aud  the  deci si on  fo r crea t i ng  g rea te r t ransparency fo r hom ebuyers and  g rea te r com pet i t i on  i n  the  GTA's rea l  esta te  m arke t ,  com pan i es tha t  take
part  i n  da ta  co l l ect i on  shou l d  take  no te :  such  da ta  m ay no t  p ro tected  under the  Compet i t i on  Act o r the  Copyri gh t  Act.   T hese  i ssues m ay a ffect  those
com pan i es i n  the  o i l  and  gas i ndustry as we l l  as rea l  esta te  m arke ts tha t  crea te  da tabases o f  da ta  tha t  they use  i n  the  opera t i on  o f  the i r busi nesses.

The Competition Tribunal's Order

T REB m a i n ta i ns an  on l i ne  da tabase  o f  cu rren t  and  p revi ous p roperty l i st i ngs da t i ng  back to  1986  i n  the  GTA. T REB's m em bers have  fu l l  access to  the
da tabase ;  however,  T REB's po l i ci es p l ace  restri ct i ons upon  i ts use  and  rep roduct i on .  M any o f  T REB's m em bers popu l a te  the i r websi tes wi th  i n fo rm at i on
from  the  da tabase  th rough  T REB's da ta  feed .  Po ten t i a l  cl i en ts m ay access l i st i ng  i n fo rm at i on  th rough  the  m em ber b roke rs'  websi tes.  T REB's po l i ci es
excl ude  ce rta i n  da ta  f rom  the  da ta  feed .  T he  excl uded  da ta  i ncl ude :  so l d  da ta ;  pend i ng  so l d  da ta ;  wi thd rawn, exp i red ,  suspended  o r te rm i na ted
l i st i ngs;  and  o ffe rs o f  com m i ssi on  to  the  buyer's b roke r.  T REB's po l i ci es do  no t  p l ace  restri ct i ons on  the  com m un i ca t i on  o f  the  excl uded  da ta  th rough
trad i t i ona l  m eans.  T hus,  wh i l e  excl uded  da ta  canno t  be  shared  wi th  cl i en ts vi a  a  websi te ,  i t  can  be  shared  wi th  cl i en ts by o the r m eans,  such  as i n
pe rson  o r th rough  em a i l .

In  M ay 2011 ,  the  Com m i ssi oner o f  Com pet i t i on  (the  "Com m i ssi oner" ) b rough t  an  app l i ca t i on  pu rsuan t  subsect i on  79 (1 ) o f  the  Compet i t i on  Act fo r an
orde r p roh i b i t i ng  T REB's restri ct i ve  d i st ri bu t i on  o f  i ts web-based  da ta .  Subsect i on  79 (1 ),  i n  sho rt ,  p roh i b i ts the  abuse  o f  dom i nan t  posi t i on ,  where i n  one
person  havi ng  substan t i a l  o r com p l e te  con tro l  o f  a  speci a l  speci es o f  busi ness engages i n  a  p ract i ce  o f  an t i -com pet i t i ve  acts wh i ch  has o r i s l i ke l y to
have  the  e ffect  o f  p reven t i ng  o r l essen i ng  com pet i t i on .  T he  Com m i ssi oner a rgued  tha t  T REB's excl usi on  o f  the  d i spu ted  da ta  f rom  i ts vi deo  feed
preven ted  i nnova t i ve  web-paged  b roke rs f rom  p rovi d i ng  p roducts and  se rvi ces i n  com pet i t i on  wi th  b roke rs who  re l y on  m ore  t rad i t i ona l  m eans o f
com m un i ca t i on .  T REB de fended  i ts p ract i ce  on  the  g rounds tha t  i ts act i ons were  m ot i va ted  by p ri vacy concerns const i tu t i ng  a  l eg i t i m a te  busi ness
j ust i f i ca t i on  and  tha t  the  da ta  was p ro tected  by copyri gh t .

T hough  the  Com pet i t i on  T ri buna l  (the  "T ri buna l " ) i n i t i a l l y d i sm i ssed  the  Com m i ssi oner's app l i ca t i on  on  the  basi s tha t  T REB cou l d  no t  engage  i n
com pet i t i on  wi th  i ts m em bers,  the  FCA reve rsed  such  ru l i ng  and  rem i t ted  the  m atte r back to  the  T ri buna l  fo r reconsi de ra t i on .  T he  T ri buna l  u l t i m a te l y
m ade  an  o rde r p rovi d i ng ,  am ong  o the r th i ngs,  tha t  T REB sha l l  no t  excl ude  the  excl uded  da ta  f rom  i ts da ta  feed .  Speci f i ca l l y,  the  T ri buna l  found  tha t
T REB's p ract i ces substan t i a l l y reduced  com pet i t i on ,  and  re j ected  T REB's p ri vacy and  copyri gh t  cl a i m s.

The FCA Affirms the Tribunal's Decision

In  d i sm i ssi ng  T REB's appea l ,  the  FCA found  tha t  the  T REB's po l i ci es am oun ted  to  an  abuse  o f  dom i nan t  posi t i on  under subsect i on  79 (1 ) o f
the  Compet i t i on  Act.  T he  FCA a ff i rm ed  the  T ri buna l 's "bu t  fo r"  approach ,  wh i ch  com pared  the  rea l  worl d  wi th  the  hypo the t i ca l  worl d  i n  wh i ch  T REB's
da tabase  restri ct i ons d i d  no t  exi st .  T he  FCA accep ted  the  T ri buna l 's concl usi on  tha t  T REB's restri ct i ons p reven ted  com pet i t i on  by,  am ong  o the r th i ngs,
reduci ng  new en tran ts and  new fo rm s o f  com pet i t i on .

T he  FCA next  consi de red  the  m eri ts o f  T REB's p ri vacy cl a i m . T REB a rgued  tha t  p ri vacy concerns i n  respect  o f  the  buyers and  pu rchasers am oun ted  to  a
busi ness j ust i f i ca t i on  tha t  p recl uded  l i ab i l i ty under,  speci f i ca l l y,  pa rag raph  79 (1 )(b ).  T REB fu rthe r asse rted  tha t  the  restri ct i ons were  necessary fo r
com p l i ance  wi th  the  Persona l  In fo rmat i on  Pro tect i on  and  E l ectron i c Documents Act ("P IPEDA" ).  T he  FCA re j ected  T REB's p ri vacy cl a i m s,  sta t i ng  tha t  a
l eg i t i m a te  busi ness j ust i f i ca t i on  wi th i n  the  m ean i ng  o f  pa rag raph  79 (1 )(b ) had  two  requ i rem en ts:  f i rst ,  the re  m ust  be  "a  cred i b l e  e ff i ci ency o r p ro -
com pet i t i ve  ra t i ona l e "  fo r the  i m pugned  p ract i ce ;  second ,  the  e ff i ci enci es o r com pet i t i ve  advan tages m ust  accrue  to  the  cl a i m an t,  such  tha t  they
enab l e  i t  to  be t te r com pete  i n  the  m arke t .

In  respect  o f  the  busi ness j ust i f i ca t i on  i ssue ,  the  FCA accep ted  the  T ri buna l 's assessm ent o f  the  evi dence  on  reco rd  and  i ts concl usi on  tha t  "T REB was
m ot i va ted  by a  desi re  to  m a i n ta i n  con tro l  ove r the  d i spu ted  da ta  i n  an  e ffo rt  to  fo resta l l  new fo rm s o f  com pet i t i on ,  and  no t  by any e ff i ci ency,  p ro -
com pet i t i on ,  o r genu i ne  p ri vacy concerns" .  Speci f i ca l l y,  the  T ri buna l  had  found  tha t  the re  was no  evi dence  tha t  T REB consi de red  i ts p ri vacy po l i ci es
when  estab l i sh i ng  the  da tabase  use  restri ct i ons.

In  consi de ri ng  the  PIPEDA  cl a i m , the  FCA exam i ned  the  l i st i ng  ag reem ents used  by T REB to  de te rm i ne  whe the r i ts consen t  cl ause  was e ffect i ve  i n
m ee t i ng  PIPEDA  requ i rem en ts,  and  i f  add i t i ona l  po l i ci es were  necessary fo r com p l i ance .  T he  FCA accep ted  tha t  the  p roperty sa l e  p ri ce  const i tu ted
persona l  i n fo rm at i on  the  use  o f  wh i ch  requ i red  i n fo rm ed  consen t  under the  te rm s o f  PIPEDA .  However,  the  word i ng  i n  the  l i st i ng  ag reem ents were  found
to  const i tu te  unequ i voca l  consen t  and  sa t i sf i ed  the  requ i rem en ts under PIPEDA .  Acco rd i ng l y,  the  FCA re j ected  the  asse rt i on  tha t  the  da tabase
restri ct i ons were  requ i red  fo r com p l i ance  wi th  PIPEDA .

Fi na l l y,  the  FCA re j ected  T REB's copyri gh t  cl a i m . Subsect i on  79 (5 ) p ro tects i n te l l ectua l  p roperty ri gh ts g ran ted  by federa l  sta tu tes by p rovi d i ng  tha t
acts engaged  pu rsuan t  on l y to  the  exe rci se  o f  such  i n te l l ectua l  p roperty ri gh ts a re  no t  an t i -com pet i t i ve  acts.  Cri t i ca l  to  subsect i on  79 (5 ) i s tha t  an
i m pugned  act  has the  so l e  pu rpose  o f  exe rci si ng ,  i n  th i s case ,  a  copyri gh t .  Subsect i on  79 (5 ) canno t  be  used  to  j ust i fy an t i -com pet i t i ve  behavi ou r tha t
has any o the r pu rpose .  On  the  reco rd ,  T REB's p ract i ce  was found  to  be  m ot i va ted  by a  desi re  to  i nsu l a te  m em bers f rom  com pet i t i on ;  T REB's copyri gh t
cl a i m  was thus re j ected .

T hough  no t  necessary to  reso l ve  the  appea l ,  the  FCA fu rthe r consi de red  whe the r T REB had  a  copyri gh t  cl a i m  i n  the  da tabase .  Under the  Copyri gh t  Act,
copyri gh t  exi sts fo r com p i l a t i ons,  wh i ch  i s de f i ned  to  i ncl ude  works " resu l t i ng  f rom  the  se l ect i on  o r a rrangem ent o f  da ta " .  In  o rde r fo r a  com p i l a t i on  to
be  p ro tected  by copyri gh t ,  however,  the re  m ust  be  o ri g i na l i ty;  tha t  i s,  the  com p i l a t i on  m ust  i nvo l ve  the  exe rci se  o f  ski l l  and  j udgm ent,  and  m ust  no t  be
a  m echan i ca l  exe rci se .  In  assessi ng  o ri g i na l i ty,  the  FCA ci ted  Geophysi ca l  Se rvi ce  Inc v Encana  Corp,  2016  ABQB 230 ,  where i n  Just i ce  E i dsvi k sta ted
tha t  the re  was no  stead fast  ru l e  tha t  a  copyri gh t  cl a i m an t 's observance  o f  i ndustry standards p recl uded  the  concl usi on  tha t  o ri g i na l i ty exi sted .
Ori g i na l i ty i nvo l ves a  factua l  de te rm i na t i on  o f  whe the r the  i m pugned  work was a  resu l t  o f  su ff i ci en t  ski l l  and  j udgm ent.

In  th i s case ,  da ta  en tri es wou l d  appear i nstan taneousl y i n  the  da tabase .  T he  FCA thus accep ted  the  T ri buna l 's f i nd i ng  tha t  the  com p i l a t i on  o f  rea l
esta te  l i st i ngs were  a  m echan i ca l  exe rci se ,  and  tha t  no  copyri gh t  exi sts fo r the  da tabase .



T REB's appea l  was accord i ng l y d i sm i ssed .

Implications of this Decision

TREB v Commi ssi oner o f  Compet i t i on dem onstra tes tha t  da ta  co l l ect i on  does no t  au tom at i ca l l y a t t ract  p ri vacy and  copyri gh t  p ro tect i on  fo r the  pu rposes
o f  avo i d i ng  com pet i t i on  regu l a t i on .

A l l ega t i ons o f  p ri vacy concerns wi thou t  evi den t i a ry support  wi l l  no t  const i tu te  a  l eg i t i m a te  busi ness j ust i f i ca t i on  so  as to  she l te r beh i nd  subsect i on  79 (1 )
(b ).  Courts wi l l  assess pu rpo rted  busi ness j ust i f i ca t i ons on  two  bases:  f i rst ,  whe the r the  i m pugned  p ract i ce  had  a  cred i b l e  e ff i ci en t  o r p ro -com pet i t i on
ra t i ona l e ;  and  second ,  whe the r any pu rpo rted  e ff i ci enci es and  advan tages accrued  to  the  cl a i m an t so  as to  enab l e  i t  to  be t te r com pete .   Com pan i es,
i ncl ud i ng  o i l  and  gas com pan i es and  se rvi ce  p rovi de rs i n  the  o i l  and  gas i ndustry,  shou l d  bear i n  m i nd  these  two  busi ness j ust i f i ca t i on  e l em en ts i n
deve l op i ng  da tabases o f  i n fo rm at i on ,  i ncl ud i ng  those  re l a ted  to  da ta  fo r l and  i n te rests and  we l l s,  wh i ch  m ay i ncl ude  i n fo rm at i on  abou t  p roperty owners.

Ano the r key de te rm i na t i on  a ri si ng  f rom TREB v Commi ssi oner o f  Compet i t i on  i s the  scope  o f  copyri gh t  p ro tect i on  fo r da ta .   In  o rde r to  cl a i m  copyri gh t
p ro tect i on  fo r a  com p i l a t i on  o f  da ta ,  the  com p i l a t i on  m ust  be  m ade  ou t  based  on  an  assessm ent o f  whe the r the re  was an  exe rci se  o f  su ff i ci en t  ski l l  and
j udgm ent i n  the  p roduct i on  o f  the  com p i l a t i on .  Where  the  com p i l a t i on  i s sa i d  to  am oun t to  a  m ere  m echan i ca l  exe rci se ,  copyri gh t  does no t  a ri se .
Furthe r,  the  Compet i t i on  Act on l y exem pts an  i m pugned  p ract i ce  to  the  exten t  tha t  copyri gh t  p ro tect i on  const i tu tes i ts so l e  pu rpose .  Com pan i es tha t  take
part  i n  co l l ect i ng  and  se l ect i ve l y d i ssem i na t i ng  da ta ,  i ncl ud i ng  da ta  re l a ted  to  l and  i n te rests and  we l l s,  shou l d  consi de r whe the r su ff i ci en t  ski l l  and
j udgm ent i s exe rci sed  i n  i ts co l l ect i on ,  and  ensure  tha t  any restri ct i on  on  the  use  o f  such  da ta  i s l i m i ted  to  the  pu rpose  o f  copyri gh t  p ro tect i on  wi th
cl ea r l i censi ng  a rrangem ents p ro tect i ng  copyri gh t ,  and  no t  j ust  con f i den t i a l i ty,  when  used  by th i rd  pa rt i es.
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