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ARTICLE

Reconsidering consideration – TCC concludes funding attracts HST in CanLII v The
Queen

In  The  Canad i an  Lega l  In fo rmat i on  Inst i tu te  v.  The  Queen,  the  Tax Court  o f  Canada  (T CC) he l d  tha t  the  Canad i an  Lega l  In fo rm at i on  Inst i tu te  (CanL I I )
p rovi ded  a  taxab l e  supp l y o f  opera t i ng  an  on l i ne  l aw l i b ra ry,  and  tha t  the  d i scre t i ona ry fund i ng  tha t  i t  rece i ved  (the  Fund i ng ) f rom  the  Federa t i on  o f
Law Soci e t i es o f  Canada  (the  Federa t i on ) was consi de ra t i on  fo r th i s supp l y.  T he  T CC con f i rm ed  tha t  CanL I I  co rrect l y cha rged  Goods and  Servi ces
Tax/Harm on i zed  Sa l es Tax (HST ) on  th i s Fund i ng ,  and  tha t  CanL I I  was en t i t l ed  to  cl a i m  i npu t  tax cred i ts (IT Cs) to  recover the  HST  i ncu rred  i n  the
course  o f  opera t i ng  the  vi rtua l  l aw l i b ra ry.  T he  Crown a rgued  tha t  the  Fund i ng  was no t  “consi de ra t i on ” because  (a ) i t  was d i scre t i ona ry and  (b ) CanL I I
had  no  l ega l  ri gh t  to  en fo rce  paym ent o f  the  Fund i ng .

T h i s deci si on  endorses a  b road  i n te rp re ta t i on  o f  “consi de ra t i on ” fo r HST  purposes.  Organ i za t i ons tha t  rece i ve  fund i ng  o r g ran ts to  run  the i r opera t i ons
m ay,  i n  l i gh t  o f  th i s deci si on ,  wi sh  to  revi si t  the  HST  i m p l i ca t i ons o f  those  paym ents.  M ore  genera l l y,  pa rt i es m ay wi sh  to  reconsi de r the  i m p l i ca t i on  o f
th i s deci si on  to  the  m ean i ng  o f  consi de ra t i on  i n  m u l t i pa rty com m erci a l  t ransact i ons.

What you need to know

“Consi de ra t i on ” i s the  basi s fo r ca l cu l a t i ng  HST  l i ab i l i ty.

“Consi de ra t i on ” i s a  b road  concep t ,  wh i ch  can  i ncl ude  am oun ts tha t  a re  pa i d  o r payab l e  fo r a  supp l y,  even  i f  the  supp l i e r has no  l ega l  ri gh t  to  tha t
paym ent.

Supp l i e rs m ay have  b roader-than-an t i ci pa ted  HST  co l l ect i on  ob l i ga t i ons i n  l i gh t  o f  th i s i n te rp re ta t i on  o f  “consi de ra t i on .”

T h i s deci si on  m ay have  a  po ten t i a l  upsi de ,  as i t  m ay un l ock non-p ro f i t  o rgan i za t i ons’ ab i l i t i es to  cl a i m  IT Cs to  o ffse t  HST  expenses tha t  were
previ ousl y consi de red  un recoverab l e .

Background

CanL II  i s a  no t-fo r-p ro f i t  co rpo ra t i on  tha t  opera tes an  open-access vi rtua l  l aw l i b ra ry.  Access to  CanL I I ’s l i b ra ry i s f ree  fo r the  pub l i c.  T he  evi dence
be fo re  the  court  suggested  tha t  m a i n l y l awyers use  the  l i b ra ry.

T he  Federa t i on  crea ted  CanL I I .  CanL I I  rece i ves m ost  o f  the  Fund i ng  f rom  the  Federa t i on .  T he  Federa t i on  was requ i red  to  pay annua l  l evi es to  CanL I I
pu rsuan t  to  a  governance  ag reem ent (the  Agreem ent) be tween  the  l aw soci e t i es and  the  Federa t i on .  T he  Agreem ent p rovi ded  tha t  CanL I I  wou l d
recom m end a  ce rta i n  l eve l  o f  Fund i ng  each  year.  T he  Federa t i on  was requ i red  to  consi de r th i s recom m enda t i on ,  bu t  was no t  requ i red  to  fo l l ow i t  –  the
Federa t i on  had  the  d i scre t i on  to  de te rm i ne  how m uch  i t  wou l d  pay CanL I I .  However,  once  the  Federa t i on  m ade  such  a  de te rm i na t i on ,  bo th  the
Federa t i on  and  i ts Law Soci e t i es were  bound  to  fo l l ow i t .

CanL I I  cha rged  HST  on  the  Federa t i on  Fund i ng  i t  rece i ved .  CanL I I  a l so  cl a i m ed  IT Cs to  o ffse t  the  HST  i ncu rred  on  i ts expenses.  T he  M i n i ste r aud i ted
CanL II  and  den i ed  CanL I I ’s IT C cl a i m s on  the  basi s tha t  CanL I I  was p rovi d i ng  an  “exem pt supp l y” i nstead  o f  a  “taxab l e  supp l y. ” IT Cs a re  on l y ava i l ab l e
to  o ffse t  HST  i ncu rred  i n  the  course  o f  m aki ng  taxab l e  supp l i es,  and  the  M i n i ste r took the  posi t i on  CanL I I  was p rovi d i ng  an  exem pt supp l y o f  f ree
servi ces to  the  pub l i c,  pu rsuan t  to  sect i on  10  o f  Part  V I ,  Schedu l e  V o f  the  Exci se  Tax Act  (the  ETA).

The issue

T he  i ssue  was whe the r CanL I I  cou l d  cl a i m  IT Cs fo r the  HST  pa i d  on  i ts own  opera t i ona l  expenses.  I f  the  Fund i ng  was consi de ra t i on  fo r a  supp l y,  IT Cs
were  ava i l ab l e .  I f  the  Fund i ng  was no t  consi de ra t i on  fo r a  supp l y,  CanL I I  was p rovi d i ng  an  exem pt supp l y (i .e .  f ree  access to  i ts vi rtua l  l i b ra ry),  and  IT Cs
wou l d  be  unava i l ab l e .  

The decision

CanL II  successfu l l y appea l ed  the  M i n i ste r’s Assessm ent.  T he  T CC he l d  tha t  CanL I I  cou l d  cl a i m  IT Cs because  the  Fund i ng  was consi de ra t i on  fo r CanL I I ’s
taxab l e  supp l y o f  a  vi rtua l  l i b ra ry.  As a  resu l t ,  the  M i n i ste r’s deci si on  to  deny CanL I I ’s IT Cs was ove rtu rned .

Analysis

In  o rde r fo r a  supp l i e r to  qua l i fy fo r IT Cs,  i ts expenses m ust  be  m ade  i n  the  course  o f  “com m erci a l  act i vi t i es” –  i n  the  course  o f  m aki ng  taxab l e  supp l i es.
I f  “a l l  o r substan t i a l l y a l l ” o f  CanL I I ’s supp l i es o f  vi rtua l  l i b ra ry access were  fo r no  consi de ra t i on ,  CanL I I  wou l d  be  m aki ng  exem pt supp l i es,  no t  taxab l e
supp l i es,  and  cou l d  no t  cl a i m  IT Cs.

T he  f i rst  step  o f  the  T CC’s ana l ysi s exam i ned  whe the r “consi de ra t i on ” requ i res an  en fo rceab l e  l ega l  ob l i ga t i on  to  pay.  T he  T CC concl uded  tha t
consi de ra t i on  on l y requ i res the  paym ent be  m ade  pu rsuan t  to  a  l ega l  ob l i ga t i on  (con tractua l  o r o the rwi se ),  and  i t  i s no t  necessary fo r the  supp l i e r to  be
ab l e  to  en fo rce  th i s paym ent ob l i ga t i on .  T he  T CC found  such  a  l ega l  ob l i ga t i on  i n  the  Federa t i on ’s by-l aw and  Agreem ent be tween  the  Federa t i on
and  the  Law Soci e t i es.  Under these  two  docum ents,  once  the  Federa t i on  de te rm i ned  the  am oun t o f  Fund i ng  to  g i ve  CanL I I  fo r a  pa rt i cu l a r yea r,  the
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Federa t i on  was requ i red  to  pay tha t  Fund i ng  to  CanL I I ,  and  the  Law Soci e t i es were  requ i red  to  con tri bu te  towards the  Fund i ng .  As a  resu l t ,  the  T CC
found  tha t  the  fund i ng  paym ents were  requ i red  pu rsuan t  to  a  l ega l  ob l i ga t i on  –  the  fact  tha t  the  payor had  d i scre t i on  to  de te rm i ne  the  quan tum  o f  the
l ega l l y requ i red  paym ents was i rre l evan t .

T he  second  step  i n  the  T CC’s ana l ysi s exam i ned  whe the r the re  was a  d i rect  l i nk be tween  the  l ega l l y requ i red  paym ents and  the  supp l y,  by l ooki ng  a t
the  ci rcum stances under wh i ch  the  paym ent was m ade . T h i s step  i s requ i red  when  a  paym ent i s m ade  tha t  i s no t  under a  con tract .

In  exam i n i ng  the  facts,  the  T CC concl uded  tha t  the re  was a  d i rect  l i nk be tween  the  Federa t i on ’s paym ents and  the  supp l y o f  the  vi rtua l  l i b ra ry.  In
pa rt i cu l a r,  the  Fund i ng  was pa i d  so l e l y to  a l l ow CanL I I  to  opera te  i ts vi rtua l  l i b ra ry.  Wi thou t  the  Fund i ng ,  the re  wou l d  be  no  vi rtua l  l i b ra ry.

Federa t i on  m em bers (i .e .  the  l aw soci e t i es) g rea t l y bene f i ted  f rom  the  vi rtua l  l i b ra ry,  as m ost  use rs o f  the  vi rtua l  l i b ra ry were  l awyers.  Last l y,  the  T CC
ci ted  p ri o r case  l aw fo r the  posi t i on  tha t  one  supp l y (access to  a  vi rtua l  l i b ra ry) can  have  m u l t i p l e  reci p i en ts (i nd i vi dua l  use rs and  the  Federa t i on ).
T he  Court  sta ted ,  “even  though  som eone  who  pays consi de ra t i on  m i gh t  be  seeki ng  to  bene f i t  som eone  e l se ,  the  paym ent i s j ust  as m uch  consi de ra t i on .”

As a  resu l t ,  the  T CC he l d  tha t  the  Fund i ng ,  wh i ch  the  Founda t i on  l ega l l y had  to  pay to  CanL I I  a f te r de te rm i n i ng  the  Fund i ng  am oun t,  qua l i f i ed  as
consi de ra t i on  under the  ETA.

T he  Appe l l an t  was the re fo re  en t i t l ed  to  cha rge  HST  on  such  fund i ng  paym ents i t  rece i ved ,  bu t  a l so  enab l ed  the  Appe l l an t  to  cl a i m  IT Cs to  o ffse t  the
HST  i t  i ncu rred  i n  the  course  o f  opera t i ng  th i s da tabase .

Takeaways

T h i s deci si on  i s i m portan t  fo r i ts b road  i n te rp re ta t i on  o f  how “consi de ra t i on ” i s de f i ned  fo r HST  purposes.

CanL II v The  Queen i s an  i m portan t  deci si on  fo r any o rgan i za t i on  tha t  e i the r pays o r rece i ves fund i ng  o r g ran ts.  T h i s i s especi a l l y the  case  as som e
curren t  CRA adm i n i st ra t i ve  po l i cy on  g ran ts and  subsi d i es m ay be  i nconsi sten t  wi th  th i s deci si on .  Such  paym ents m ay have  unan t i ci pa ted  HST
consequences i f  they qua l i fy as “consi de ra t i on ” fo r HST  purposes.  Fo r exam p l e ,  non-p ro f i t  o rgan i za t i ons m ay be  requ i red  to  cha rge  HST  on  such
fund i ng ,  even  i f  the  fund i ng  i s used  to  p rovi de  goods o r se rvi ces to  the  pub l i c f ree  o f  cha rge .  Organ i za t i ons shou l d  reconsi de r whe the r the i r t rea tm en t
o f  such  funds com p l i es wi th  HST  l aw, bu t  a l so  whe the r such  o rgan i za t i ons m ay be  en t i t l ed  to  IT Cs they a re  no t  cu rren t l y cl a i m i ng .

CanL II v The  Queen i s a l so  an  i m portan t  genera l  rem i nder abou t  the  b road  de f i n i t i on  o f  “consi de ra t i on ” fo r HST  purposes.  Part i es shou l d  ca re fu l l y
consi de r the i r HST  ob l i ga t i ons when  en te ri ng  i n to  com m erci a l  a rrangem ents.  Fo r exam p l e ,  assum i ng  ob l i ga t i ons as pa rt  o f  an  asse t  pu rchase
transact i on ,  ag ree i ng  to  sha re  se rvi ces and  coopera te  towards a  com m on com m erci a l  goa l ,  o r even  ba rte ri ng  m ay i nvo l ve  ci rcum stances where  the
“consi de ra t i on ” (fo r HST  purposes) be i ng  pa i d  i s m uch  g rea te r than  the  exp l i ci t  pu rchase  p ri ce  o r fee  be i ng  pa i d .

I t  rem a i ns to  be  seen  whe the r the  Crown wi l l  appea l  th i s deci si on .  No tab l y,  the  pa rt i es p roceeded  on  the  basi s tha t  CanL I I  was p rovi d i ng  a  si ng l e
se rvi ce  o f  opera t i ng  a  vi rtua l  l i b ra ry.

Fee l  f ree  to  con tact  ou r com m od i ty tax g roup wi th  any quest i ons you  m ay have  abou t  how th i s deci si on  a ffects you r busi ness.
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