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ARTICLE

Latest developments on FATCA and CRS compliance
As d i scussed  i n  ou r p revi ous bu l l e t i ns,  the  i m p l em enta t i on  o f  FAT CA and  CRS have  fundam enta l l y changed  the  com p l i ance  envi ronm ent fo r Canad i an
f i nanci a l  i nst i tu t i ons (FFIs) as they a re  expansi ve l y de f i ned  fo r pu rposes o f  Parts XVII I  and  XIX o f  the  Income Tax Act  (Canada) (ITA).  On  Apri l  20 ,  2020 ,
the  Canada  Revenue  Agency (CRA) re l eased  l ong  awa i ted  am endm ents to  bo th  i ts CRS Gu i dance and  i ts FAT CA Gu i dance (co l l ect i ve l y,  the  Gu i dance),
wh i ch  p rovi de  i ncreased  cl a ri ty on  due  d i l i gence  ob l i ga t i ons and  the  associ a ted  pena l t i es fo r non-com p l i ance .  In  add i t i on ,  on  Apri l  15 ,  2020 ,  the  CRA
announced  re l i e f  fo r FAT CA and  CRS i n fo rm at i on  re tu rn  f i l e rs am i d  the  COVID-19  pandem i c.  T h i s bu l l e t i n  addresses bo th  the  Apri l  15  and  Apri l  20
changes.

What you need to know

FFIs can  de fe r the  f i l i ng  o f  i n fo rm at i on  re tu rns under Part  XVII I  and  Part  X IX o f  the  ITA un t i l  Sep tem ber 1 ,  2020  wi thou t  the  i m posi t i on  o f  i n te rest
o r pena l t i es;

T he  CRA has no t  rem oved  the  90 -day p rovi si on  fo r va l i da t i ng  se l f -ce rt i f i ca t i ons;

FFIs m ust  ob ta i n  se l f -ce rt i f i ca t i ons on  o r a f te r January 1 ,  2021  on  a  new accoun t  open i ng  o r when  the re  has been  a  change  i n  ci rcum stances;

Sta rt i ng  i n  2021 ,  FFIs tha t  fa i l  to  ob ta i n  a  se l f -ce rt i f i ca t i on  m ay be  l i ab l e  to  a  pena l ty up  to  $2 ,500  fo r each  fa i l u re  under FAT CA and  CRS. T hese
pena l t i es wi l l  no t  app l y to  f i nanci a l  accoun ts opened  be fo re  January 1 ,  2021 ;

A $100  f i ne  i s now app l i cab l e  fo r each  fa i l u re  by a  f i nanci a l  i nst i tu t i on  to  f i l e  a  t i m e l y re tu rn  under Part  X IX and  XVII I  o f  the  ITA. T he  pena l ty wi l l
a l so  be  i m posed  i f  the  pe rson  requ i red  to  p rovi de  the  i n fo rm at i on  has fa i l ed  to  p rovi de  any requ i red  i n fo rm at i on ;  

A se l f -ce rt i f i ca t i on  i s no t  i nva l i d  si m p l y because  o f  a  m i ssi ng  T IN.  Canad i an  T INs shou l d  be  reported  on  se l f -ce rt i f i ca t i ons;

Wi th  respect  to  FAT CA, the  absence  o f  a  U.S.  T IN wi l l  no t  resu l t  i n  the  IRS concl ud i ng  tha t  the re  i s si gn i f i can t  non-com p l i ance  on  the  pa rt  o f  the
FFI;

T he  Gu i dance  cl a ri f i es tha t  the  pena l t i es tha t  app l y to  i nd i vi dua l  accoun t  ho l de rs fo r fa i l i ng  to  p rovi de  a  fo re i gn  taxpayer i den t i f i ca t i on  num ber
(T IN) o r U.S.  T IN extend  to  en t i ty accoun t  ho l de rs.  T he  pena l ty under CRS i s $500  and  the  pena l ty under FAT CA i s $100 ;  and

T he  Gu i dance  cl a ri f i es the  t rea tm en t o f  reportab l e  pe rsons who  a re  d i scre t i ona ry bene f i ci a ri es o f  t rusts.

Latest developments

COVID-19 updates (April 15, 2020)

On Apri l  15 ,  2020 ,  i n  an  e ffo rt  to  reduce  the  bu rdens fe l t  by FFIs i n  the  cu rren t  cl i m a te ,  the  CRA announced  tha t  FFIs cou l d  de fe r the  f i l i ng  o f
i n fo rm at i on  re tu rns under Part  XVII I  and  Part  X IX o f  the  ITA f rom  M ay 1 ,  2020  un t i l  Sep tem ber 1 ,  2020  wi thou t  the  i m posi t i on  o f  i n te rest  o r pena l t i es.
 T he  Apri l  15  announcem ent a l so  i ncl uded  som e o the r we l com e news, wh i ch  has a l so  m ade  i ts way i n to  the  newl y re l eased  FAT CA Gu i dance :  no
pena l ty wi l l  app l y fo r fa i l u re  to  ob ta i n  a  se l f -ce rt i f i ca t i on  on  f i nanci a l  accoun ts opened  be fo re  January 1 ,  2021 .

Updates to the FATCA and CRS guidance (April 20, 2020)

Upda tes abandoned  by the  CRA

Som e o f  the  m ost  we l com ed upda tes con ta i ned  i n  the  l a test  Gu i dance  re l a te  to  the  abandonm ent o f  p roposed  am endm ents to  the  Gu i dance  tha t  were
re l eased  fo r com m ent by the  CRA a t  the  end  o f  2019 .  In  pa rt i cu l a r,  the  CRA had  p roposed  reduci ng  the  90 -days to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on  f rom
accoun t-ho l de rs under the  Gu i dance  to  30  days.  T h i s p roposed  am endm ent was i n tended  to  a l i gn  the  due  d i l i gence  requ i rem en ts under the  FAT CA and
CRS reg i m es si nce  the  90 -day p rovi si on  o r “g race  pe ri od ” fo r va l i da t i ng  se l f -ce rt i f i ca t i ons was no t  p rovi ded  fo r under the  CRS. Fo rtuna te l y,  i n  response
to  concerns exp ressed  by i ndustry g roups and  associ a t i ons tha t  reduci ng  the  num ber o f  days to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on  wou l d  p l ace  FFIs a t  a
com pet i t i ve  d i sadvan tage  wi th  the i r i n te rna t i ona l  coun te rpa rts,  the  CRA has abandoned  th i s p roposed  am endm ent.  T he  90 -day p rovi si on  con t i nues to
app l y i n  respect  o f  bo th  FAT CA and  CRS.

Se l f -ce rt i f i ca t i ons

Perhaps the  m ost  si gn i f i can t  upda te  to  the  Gu i dance  su rrounds the  new ob l i ga t i on  fo r FFIs to  ob ta i n  se l f -ce rt i f i ca t i ons on  o r a f te r January 1 ,  2021  on  a
new accoun t  open i ng  o r when  the re  has been  a  change  i n  ci rcum stances.  In  the  d ra f t  Gu i dance  re l eased  fo r com m ent l a te  l ast  yea r,  th i s new se l f -
ce rt i f i ca t i on  requ i rem en t was to  becom e e ffect i ve  January 1 ,  2020 .  I t  shou l d  be  we l com e news fo r FFIs st rugg l i ng  wi th  new ways o f  opera t i ng  i n  l i gh t  o f
COVID-19  tha t  th i s new standard  has been  de l ayed  fo r ano the r yea r.

S ta rt i ng  i n  2021 ,  FFIs tha t  fa i l  to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on  m ay be  l i ab l e  to  a  pena l ty up  to  $2 ,500  fo r each  fa i l u re  under FAT CA and  CRS. In
o the r words,  an  FFI  m ay be  l i ab l e  to  a  cum u l a t i ve  pena l ty o f  $5 ,000  fo r each  accoun t .  T hese  pena l t i es wi l l  no t  app l y to  f i nanci a l  accoun ts opened
be fo re  January 1 ,  2021 .

In  acco rdance  wi th  the  l a test  Gu i dance ,  a  se l f -ce rt i f i ca t i on  wi l l  be  consi de red  “va l i d ” i f  i t  i s si gned  (o r o the rwi se  posi t i ve l y a ff i rm ed) by the  accoun t
ho l de r,  i t  i s da ted ,  and  i t  con ta i ns the  accoun t  ho l de r’s:

Nam e

Resi dence  address

Juri sd i ct i on  o f  resi dence  fo r tax pu rposes

Fore i gn  T IN wi th  respect  to  each  reportab l e  j u ri sd i ct i on  (i f  the  accoun t  ho l de r i s a  reportab l e  pe rson)

Canad i an  T IN (i f  app l i cab l e )

ttps://www.blg.com/en/insights/2018/12/canadian-fatca-and-crs-compliance-update
ttps://www.canada.ca/content/dam/cra-arc/migration/cra-arc/tx/nnrsdnts/nhncdrprtng/crs/crs-eng.pd
ttps://www.canada.ca/content/dam/cra-arc/migration/cra-arc/tx/nnrsdnts/nhncdrprtng/us-eu/fatca-e.pd


T he  da te  o f  b i rth  requ i rem en t has been  rem oved  f rom  the  above  l i st  o f  requ i rem en ts.

Pena l ty fo r l a te ,  o r no t ,  f i l i ng

T he  Gu i dance  now i m poses a  $100  f i ne  fo r each  fa i l u re  by a  f i nanci a l  i nst i tu t i on  to  f i l e  a  t i m e l y re tu rn  under Part  X IX and  XVII I  o f  the  ITA. T he
pena l ty wi l l  a l so  be  i m posed  i f  the  pe rson  requ i red  to  p rovi de  the  i n fo rm at i on  has fa i l ed  to  p rovi de  any o f  the  requ i red  i n fo rm at i on .  However,  as
m ent i oned  above ,  f i l e rs m ay de fe r f i l i ng  un t i l  Sep tem ber 1 ,  2020  as pa rt  o f  the  CRA’s COVID-19  response .

Passi ve  NFFEs and  Passi ve  NFEs

T he  Gu i dance  now cl a ri f i es the  t rea tm en t o f  reportab l e  pe rsons who  a re  d i scre t i ona ry bene f i ci a ri es o f  t rusts tha t  a re  passi ve  non-f i nanci a l  fo re i gn
en t i t i es (NFFEs) under FAT CA o r passi ve  non-f i nanci a l  en t i t i es (NFEs) under CRS. Accord i ng  to  the  Gu i dance ,  p rovi ded  tha t  the  appropri a te  no t i f i ca t i on
p rocedures a re  pu t  i n  p l ace  by the  FFI ,  such  pe rsons a re  no t  requ i red  to  be  reported  to  the  CRA as “con tro l l i ng  pe rsons” un t i l  the  bene f i ci a ri es rece i ve  a
d i st ri bu t i on  f rom  the  t rust  o r i n tend  to  exe rci se  vested  ri gh ts i n  the  t rust  p roperty.

T he  Gu i dance  a l so  cl a ri f i es tha t  where  the  con tro l  o r ownersh i p  o f  a  passi ve  NFFE/NFE i s a  t rust ,  and  the  t rust  d i rect l y o r i nd i rect l y owns o r con tro l s 25
per cen t  o r m ore  o f  the  passi ve  NFFE/NFE, the  FFI  i s requ i red  to  report  a l l  na tu ra l  pe rsons who  con tro l  the  t rust  and  who  a re  reportab l e  pe rsons.   Where
a  co rpo ra t i on  con tro l s o r owns the  passi ve  NFFE/NFE, and  the  co rpo ra t i on  d i rect l y o r i nd i rect l y owns o r con tro l s 25% o r m ore  o f  the  passi ve  NFFE/NFE,
the  FFI  i s requ i red  to  report  a l l  o f  the  na tu ra l  pe rsons who  d i rect l y o r i nd i rect l y own  o r con tro l  25  pe r cen t  o r m ore  o f  the  co rpo ra t i on  and  who  a re
reportab l e  pe rsons.

Obta i n i ng  TINs

T he  Gu i dance  a l so  cl a ri f i es tha t  a  se l f -ce rt i f i ca t i on  i s no t  i nva l i d  si m p l y because  o f  a  m i ssi ng  T IN.  A T IN m ay be  co l l ected  th rough  o the r m eans.
However,  when  the  accoun t  ho l de r i s a  reportab l e  pe rson  under e i the r FAT CA o r CRS, the  FFI  m ust  use  reasonab l e  e ffo rts to  ob ta i n  the  T IN i n  o rde r to
report  i t  on  the  Part  XVII I /Pa rt  X IX In fo rm at i on  Re tu rn .  Som e accoun t  ho l de rs m ay have  a  Canad i an  T IN,  i n  wh i ch  case ,  the  Canad i an  T IN shou l d  be
reported  on  the  se l f -ce rt i f i ca t i on .

Wi th  respect  to  FAT CA, the  Gu i dance  now i nd i ca tes tha t  the  absence  o f  a  U.S.  T IN wi l l  no t  resu l t  i n  the  IRS concl ud i ng  tha t  the re  i s si gn i f i can t  non-
com p l i ance  on  the  pa rt  o f  the  FFI .  Instead ,  the  IRS wi l l  consu l t  wi th  the  CRA so  they can  take  i n to  accoun t  va l i d  reasons why U.S.  T INs cou l d  no t  be
ob ta i ned  and  the  e ffo rts m ade  to  co l l ect  them  by the  FFI .

Pena l t i es fo r fa i l u re  to  p rovi de  a  fo re i gn  o r U.S.  TIN

T he  FAT CA Gu i dance  cl a ri f i es tha t  an  accoun t  ho l de r tha t  does no t  p rovi de  a  U.S.  T IN on  request  i n  connect i on  wi th  a  new i nd i vi dua l  accoun t  o r an
en t i ty accoun t  tha t  i s requ i red  to  be  reported  m ay be  l i ab l e  to  a  pena l ty o f  $100 .  T he  p revi ous ve rsi on  o f  the  FAT CA Gu i dance  on l y i ncl uded  th i s
pena l ty fo r p re -exi st i ng  i nd i vi dua l  accoun ts.  I t  i s i m portan t  to  no te ,  however,  subsect i on  162(6 ) o f  the  ITA has a l ways i nd i ca ted  pena l t i es app l y i n  each
o f  these  ci rcum stances.

T he  CRS Gu i dance  now cl a ri f i es tha t  an  accoun t  ho l de r tha t  does no t  p rovi de  a  fo re i gn  T IN on  request  i n  connect i on  wi th  an  en t i ty accoun t  tha t  i s
requ i red  to  be  reported  m ay be  l i ab l e  to  a  pena l ty o f  $500 .  Previ ousl y,  the  CRS Gu i dance  had  on l y i ncl uded  a  pena l ty fo r new and  p re -exi st i ng
i nd i vi dua l  accoun ts.  However,  subsect i on  281(3 ) o f  the  ITA has a l ways i nd i ca ted  pena l t i es app l y i n  each  o f  these  ci rcum stances.

Updates to the CRS Guidance

Organ i sa t i on  fo r Economi c Co-opera t i on  and  Deve l opment (OECD) Ri sk Ana l ysi s (CBI/RBI reg i me)

T hroughou t  the  new CRS Gu i dance ,  re fe rence  i s m ade  to  the  OECD’s ri sk ana l ysi s on  the  ci t i zensh i p  and  resi dence  by i nvestm en t (CBI/RBI) schem e.
FFIs a re  expected  to  ad j ust  the i r due  d i l i gence  p rocedures to  take  i n to  accoun t  the  OECD ri sk ana l ysi s to  de te rm i ne  i f  the  accoun t  ho l de r i s cl a i m i ng  to
be  a  resi den t  o f  a  po ten t i a l  h i gh  ri sk CBI/RBI schem e.

Ent i ty Accoun t  Cl assi f i ca t i on

T he  CRS Gu i dance  p rovi des cl a ri f i ca t i on  on  how FFIs m ust  t rea t  accoun ts where  no  se l f -ce rt i f i ca t i on  i s p rovi ded .  Where  an  FFI  fa i l s to  ob ta i n  a  va l i d
se l f -ce rt i f i ca t i on  and  i s unab l e  to  de te rm i ne  whe the r the  en t i ty accoun t  ho l de r i s a  reportab l e  pe rson ,  i t  m ust  t rea t  the  accoun t  as a  reportab l e  accoun t
fo r each  reportab l e  j u ri sd i ct i on  i n  wh i ch  the  accoun t  ho l de r appears to  be  a  resi den t .  I f  i t  i s be l i eved  o r i n fo rm at i on  i nd i ca tes tha t  the  en t i ty accoun t
ho l de r i s no t  a  reportab l e  pe rson ,  and  the  FFI  i s unab l e  to  de te rm i ne  whe the r the  en t i ty accoun t  ho l de r i s an  act i ve  NFE o r an  FFI ,  o the r than  a
p ro fessi ona l l y m anaged  i nvestm en t en t i ty resi den t  i n  a  non-part i ci pa t i ng  j u ri sd i ct i on ,  the  FFI  m ust  t rea t  the  accoun t  ho l de r as a  passi ve  NFE. In  such
ci rcum stances,  the  FFI  m ust  re l y on  the  i nd i ci a  tha t  i t  has i n  i ts reco rds i n  o rde r to  de te rm i ne  whe the r one  o f  the  con tro l l i ng  pe rsons i s a  reportab l e
person  and  whe the r the  accoun t  shou l d  be  reported .   I f  the  FFI  has no  such  i nd i ci a  i n  i ts reco rds and  has no  reason  to  know tha t  the  con tro l l i ng  pe rson
i s a  reportab l e  pe rson ,  then  the  accoun t  i s no t  requ i red  to  be  reported  and  no  fu rthe r act i on  i s requ i red .

Updates to the FATCA Guidance

Ent i ty Accoun t  Cl assi f i ca t i on

T he  FAT CA Gu i dance  has been  am ended  to  speci f i ca l l y no te  tha t  i f  an  FFI  fa i l s to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on  and  i s unab l e  to  de te rm i ne  whe the r
the  en t i ty accoun t  ho l de r i s a  speci f i ed  U.S.  pe rson  (wh i ch  i ncl udes a  U.S.  ci t i zen  and  a  U.S.  resi den t),  an  act i ve  NFFE, an  FFI ,  o r o the r pa rtne r
j u ri sd i ct i on  f i nanci a l  i nst i tu t i on ,  i t  m ust  t rea t  the  accoun t  as a  U.S.  reportab l e  accoun t .  Fo r pu rposes o f  report i ng ,  i f  i t  i s be l i eved  o r i n fo rm at i on
i nd i ca tes tha t  the  en t i ty accoun t  ho l de r i s a  speci f i ed  U.S.  pe rson ,  the  FFI  can  report  the  accoun t  ho l de r as a  speci f i ed  U.S.  pe rson .  I f  i t  i s be l i eved  o r
i n fo rm at i on  i nd i ca tes tha t  the  en t i ty accoun t  ho l de r i s no t  a  U.S.  pe rson ,  the  FFI  can  t rea t  the  accoun t  ho l de r as a  passi ve  NFFE.

Cl assi f i ca t i on  o f  NFFEs

I f  the  en t i ty accoun t  ho l de r i s t rea ted  as a  passi ve  NFFE, the  FFI  can  re l y on  the  i nd i ci a  tha t  i t  has i n  i ts reco rds i n  o rde r to  de te rm i ne  whe the r one  o f
the  con tro l l i ng  pe rsons i s a  speci f i ed  U.S.  pe rson  and  whe the r the  accoun t  shou l d  be  reported .  I f  the  FFI  has no  such  i nd i ci a  i n  i ts reco rds and  has no
reason  to  know tha t  the  con tro l l i ng  pe rson  i s a  speci f i ed  U.S.  pe rson ,  then  the  accoun t  i s no t  requ i red  to  be  reported  and  no  fu rthe r act i on  i s requ i red
un t i l  the re  i s a  change  i n  ci rcum stances tha t  resu l ts i n  one  o r m ore  i nd i ci a  wi th  respect  to  the  con tro l l i ng  pe rson .

For m ore  i n fo rm at i on  on  these  changes,  p l ease  do  no t  hesi ta te  to  reach  ou t  to  the  i nd i vi dua l s nam ed be l ow.
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