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Does Bill 108 Mean a Return to the Old OMB Process?
On M ay 2 ,  2019 ,  the  Governm ent o f  On ta ri o  i n t roduced  B i l l  108 ,  the  More  Homes, More  Cho i ce  Act ,  2019.  B i l l  108  p roposes changes tha t  the
governm ent be l i eves wi l l  he l p  b ri ng  new housi ng  to  m arke t  sooner by m aki ng  sweep i ng  changes to  the  l and  use  p l ann i ng  reg i m e .

T he  Loca l  P l ann i ng  Appea l  Tri buna l  Act ,  2017 (LPAT  Act) i s one  o f  the  sta tu tes p roposed  to  be  am ended  by B i l l  108 .  Wi th  severa l  no tab l e  excep t i ons,
the  am endm ents to  the  LPAT  Act  genera l l y rem ove  the  re fo rm s m ade  by the  fo rm er governm ent ’s B i l l  139  and  b ri ng  the  Loca l  P l ann i ng  Appea l
T ri buna l ’s (T ri buna l ) p rocedures back i n  l i ne  wi th  those  o f  the  fo rm er On ta ri o  M un i ci pa l  Board  (OM B),  a l though  wi th  som e si gn i f i can t  am endm ents tha t
encourage  a  m ore  e ff i ci en t  heari ng  p rocess.

For a  fu l l  revi ew o f  the  Pl ann i ng  Act  am endm ents,  p l ease  re fe r to  ou r com pan i on  bu l l e t i n ,  Fundamenta l  Changes to  On ta ri o ’ s P l ann i ng  Reg i me
Proposed  by B i l l  108.

Case Management Conferences Are Here to Stay

T he  p roposed  m od i f i ca t i ons m a i n ta i n  the  requ i rem en t tha t  the  T ri buna l  ho l d  a  Case  M anagem ent Con fe rence  (CM C) fo r ce rta i n  Pl ann i ng  Act  appea l s.
M anda to ry CM Cs add  fu rthe r st ructu re  to  the  fo rm er OM B’s p ract i ce  o f  requ i ri ng  p re -heari ng  con fe rences fo r m ore  com p l ex m atte rs to  he l p  i den t i fy
pa rt i es,  focus i ssues and  se t  dead l i nes fo r the  heari ng .  CM Cs a re  genera l l y he l p fu l  i n  faci l i ta t i ng  a  m ore  e ff i ci en t  heari ng  and  appear to  be  i n  l i ne  wi th
the  governm ent ’s goa l  o f  ensuri ng  tha t  p l ann i ng  appea l s a re  reso l ved  m ore  qu i ckl y and  i n  a  cost-e ffect i ve  m anner.

Tribunal Can Require Mandatory Mediation

Severa l  changes to  the  LPAT  Act  re f l ect  an  i ncreased  focus on  m ed i a t i on  and  d i spu te  reso l u t i on  p ri o r to  heari ngs.  A l though  the  OM B had  fo rm erl y
encouraged  m ed i a t i on  as a  way to  reso l ve  d i spu tes,  the  p roposed  am endm ents to  the  LPAT  Act  speci f i ca l l y em power the  T ri buna l  to  se t  ru l es and
requ i re  tha t  the  pa rt i es pa rt i ci pa te  i n  m ed i a t i on  o r ano the r d i spu te  reso l u t i on  p rocess

Desp i te  the  re l a t i ve  success o f  OM B-l ed  m ed i a t i ons,  m anda to ry m ed i a t i on  i n  Pl ann i ng  Act  appea l s m ay be  l ess e ffect i ve  than  i n  ci vi l  p roceed i ngs
un l ess the  pa rt i es a re  m ot i va ted  to  se t t l e  and  com m i t  resources to  the  p rocess.  T h i s i s l a rge l y due  the  fact  tha t  p l ann i ng  appea l s a re  m ore  l i ke l y based
on  a  d i sag reem ent on  p l ann i ng  p ri nci p l es,  a re  sub j ect  to  d i ffe ren t  cost  recovery m echan i sm s and  m ay i nvo l ve  m any pa rt i es wi th  com pet i ng  i n te rests
where  com prom i ses m ay no t  be  easi l y found .  I t  wi l l  be  i n te rest i ng  to  see  how the  T ri buna l  m akes use  o f  i ts m anda to ry m ed i a t i on  powers i n  th i s new
reg i m e.

Right to Examination and Cross-Examination Restored

T he  LPAT  Act  cu rren t l y p reven ts any pa rty f rom  adduci ng  evi dence  o r ca l l i ng  o r exam i n i ng  wi tnesses a t  an  o ra l  heari ng  o f  ce rta i n  p l ann i ng  appea l s.
T he  i n te rp re ta t i on  o f  th i s restri ct i on  i s con trove rsi a l  and  has m ade  i ts way up  to  the  Di vi si ona l  Court  f rom  the  T ri buna l 's deci si on  a t  the  f i rst  CM C (a l so
re fe rred  to  as the  Sta ted  Case) — a  deci si on  wh i ch  m ay be  m oo t,  depend i ng  on  the  t ransi t i on  p rovi si ons fo r B i l l  108 .  T he  am endm ents to  the  LPAT  Act
rem ove  th i s restri ct i on  bu t  a l so  speci f i ca l l y g ran t  the  T ri buna l  the  power to  l i m i t  the  exam i na t i on  o r cross-exam i na t i on  o f  a  wi tness i n  approp ri a te
ci rcum stances.

T he  p roposed  changes to  exam i na t i on  and  cross-exam i na t i on  wou l d  b ri ng  the  LPAT ’s p rocedure  i n  l i ne  wi th  the  Sta tu to ry Pow ers and  Procedures
Act  and  wi th  m any o the r boards and  t ri buna l s i n  Canada .  T he  p roposed  am endm ents wou l d  a l l ow the  evi dence  be fo re  the  T ri buna l  to  be  fu l l y tested ,
especi a l l y when  the re  a re  com pet i ng  expert  op i n i ons,  wh i l e  enab l i ng  the  T ri buna l  to  l i m i t  unnecessary o r repe t i t i ve  evi dence  to  ensure  tha t  heari ngs
rem a i n  e ff i ci en t  and  cost-e ffect i ve .

Potential Changes to Fees for Different Types of Parties

T he  T ri buna l  i s cu rren t l y pe rm i t ted  to  se t  and  charge  d i ffe ren t  fees fo r d i ffe ren t  types o f  p roceed i ngs.  T he  p roposed  am endm ents wou l d  a l so  a l l ow i t  to
se t  and  charge  d i ffe ren t  fees fo r d i ffe ren t  cl asses o f  pe rsons.  T he  M i n i ste r’s bu l l e t i n  no tes the  i m portance  o f  ensuri ng  tha t  com m un i ty g roups and
resi den ts can  m a i n ta i n  a ffo rdab l e  access to  the  LPAT  appea l s p rocess,  wh i ch  suggests tha t  the  T ri buna l  m ay se t  fees fo r deve l opers and /o r
m un i ci pa l i t i es a t  h i gher ra tes than  fo r i nd i vi dua l s o r com m un i ty g roups.

Other Key Changes

T he  T ri buna l  no  l onger has the  power to  sta te  a  quest i on  o f  l aw to  the  Di vi si ona l  Court ;

T hose  g ran ted  pa rt i ci pan t  sta tus i n  a  p roceed i ng  m ay now on l y m ake  wri t ten  subm i ssi ons to  the  T ri buna l .  Under fo rm er OM B p rocedures,
pa rt i ci pan ts cou l d  g i ve  o ra l  evi dence ;  and

T he  l i st  o f  pe rsons fo r wh i ch  the  T ri buna l  can  exam i ne  o r requ i re  to  p roduce  evi dence  has been  na rrowed  to  those  pe rsons who  a re  act i ve l y
i nvo l ved  i n  the  p roceed i ng .
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Transitional Regulation

T he  governm ent has no t  p rovi ded  a  p roposed  t ransi t i ona l  regu l a t i on  a t  the  t i m e  o f  th i s bu l l e t i n ’s pub l i ca t i on .  I t  i s l i ke l y tha t  the  t ransi t i ona l  regu l a t i on
wi l l  have  a  substan t i a l  i m pact  on  appea l s,  as m any appea l s under the  cu rren t  reg i m e  have  been  ad j ou rned  pend i ng  the  ou tcom e o f  the  Sta ted  Case .
Proponen ts m ay a l so  consi de r abandon i ng  and  re -f i l i ng  exi st i ng  app l i ca t i ons to  take  advan tage  o f  the  p l ann i ng  p rocesses p rovi ded  i n  the  new reg i m e  i f
bene f i ci a l  to  the i r case .

Additional Funding for the LPAT

T he  governm ent has announced  tha t  i t  p l ans to  i nvest  $1 .4  m i l l i on  i n  the  next  two  years to  h i re  m ore  LPAT  ad j ud i ca to rs to  address the  backl og  o f
l egacy cases.  T h i s p l an  i s com m endab l e  and  wi l l  l i ke l y do  m ore  to  reso l ve  p l ann i ng  appea l s qu i ckl y than  si m p l y i m posi ng  m anda to ry t i m e l i nes to
d i spose  o f  appea l s wi thou t  addressi ng  the  shortage  o f  T ri buna l  resources.

How BLG Can Help

M un i ci pa l i t i es,  pub l i c agenci es,  deve l opers and  o the r stakeho l de rs i nvo l ved  i n  cu rren t  o r fu tu re  p l ann i ng  m atte rs shou l d  consi de r the  i m p l i ca t i ons o f
the  new p l ann i ng  reg i m e  p roposed  by B i l l  108 .  Our M un i ci pa l  and  P l ann i ng  Law Group i s we l l  posi t i oned  to  assi st  you  i n  understand i ng  the
i m p l i ca t i ons o f  B i l l  108  and  how i t  m ay a ffect  you r i n te rests.

 M ore  hom es,  m ore  cho i ce :  On ta ri o ’s housi ng  supp l y act i on  p l an.

By:  Isaac Tang,  Ju l i e  Lesage
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