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ARTICLE

CSA Provides Guidance On Securities Law Implications For Token Offerings
On June  11 ,  2018 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs (the  "CSA" ) i ssued  CSA Sta ff  No t i ce  46 -308  — Securi t i es Law Im p l i ca t i ons fo r Offe ri ng  o f
Tokens (the  "No t i ce " ).  T he  No t i ce  p rovi des add i t i ona l  gu i dance  on  the  app l i cab i l i ty o f  secu ri t i es l aws to  o ffe ri ngs o f  co i ns and  tokens,  i ncl ud i ng  those
com m on l y re fe rred  to  as “u t i l i ty tokens.” T he  No t i ce  p rovi des exam p l es o f  si tua t i ons where  the  CSA has de te rm i ned  tha t  the  o ffe ri ng  i s a  securi ty and
draws speci a l  a t ten t i on  to  estab l i sh i ng  the  cri te ri a  o f  i nvestm en t con tracts.  T he  No t i ce  a l so  advi ses busi nesses to  consu l t  qua l i f i ed  securi t i es l ega l
counse l  abou t  the  po ten t i a l  app l i ca t i on  o f ,  and  possi b l e  approaches requ i red  to  com p l y wi th ,  secu ri t i es l eg i sl a t i on .

Background

Cryp tocu rrenci es a re  i ncreasi ng l y com i ng  wi th i n  the  pu rvi ew o f  secu ri t i es regu l a to rs.  In  August  2017 ,  the  CSA pub l i shed  Sta ff  No t i ce  46 -307  —
Cryp tocu rrency Offe ri ngs (SN 46-307),  wh i ch  con f i rm ed  tha t  m any cryp tocu rrency o ffe ri ngs i nvo l ve  the  sa l es o f  secu ri t i es.

S i nce  the  pub l i ca t i on  o f  SN 46-307 ,  the  CSA Sta ff  has engaged  wi th  num erous busi nesses,  and  the i r advi so rs,  who  wi sh  to  com p l e te  o ffe ri ngs o f  co i ns
o r tokens.  From  the i r d i scussi ons,  the  CSA found  tha t  m ost  o f  the  o ffe ri ngs m et the  cri te ri a  fo r a  securi ty.  T he  cu rren t  No t i ce  supp l em ents SN 46-307 ,
and  a t tem pts to  p rovi de  add i t i ona l  gu i dance  to  busi nesses who  m ay f i nd  them se l ves havi ng  to  adhere  to  securi t i es regu l a t i ons.  Speci f i ca l l y,  the  No t i ce
(1 ) p rovi des exam p l es o f  si tua t i ons where  a  token  m ay be  sub j ect  to  securi t i es l aws,  and  (2 ) addresses m u l t i p l e  step  token  o ffe ri ngs.

Key Points of the Notice

When an  o ffe ri ng  o f  tokens m ay i nvo l ve  an  o ffe ri ng  o f  secu ri t i es

T he  No t i ce  sta tes tha t  a  token  o r co i n  m ay fa l l  wi th i n  the  de f i n i t i on  o f  a  “securi ty” i f  i t  const i tu tes an  i nvestm en t con tract .  In  de te rm i n i ng  whe the r the
o ffe ri ng  i s tha t  o f  an  i nvestm en t con tract ,  a  pu rposi ve  i n te rp re ta t i on  tha t  i ncl udes consi de ri ng  the  ob j ect i ve  o f  i nvesto r p ro tect i on  shou l d  be  used .
Add i t i ona l l y,  busi nesses and  the i r advi so rs a re  d i rected  to  app l y the  case  l aw i n te rp re ta t i on  o f  i nvestm en t con tract ,  wh i ch  i ncl udes consi de ri ng  whe the r
the  o ffe ri ng  i nvo l ves:  (1 ) an  i nvestm en t o f  m oney,  (2 ) i n  a  com m on en te rp ri se ,  (3 ) wi th  the  expecta t i on  o f  p ro f i t ,  (4 ) to  com e si gn i f i can t l y f rom  the  e ffo rt
o f  o the rs.

T he  No t i ce  st ressed  tha t  eve ry o ffe ri ng  i s un i que  and  m ust  be  assessed  on  i ts own  characte ri st i cs.  Busi nesses and  the i r advi so rs shou l d  asses no t  on l y
the  techn i ca l  cha racte ri st i cs o f  the  token ,  bu t  the  econom i c rea l i t i es fo r the  o ffe ri ng  as a  who l e ,  wi th  a  focus on  substance  ove r fo rm .

Exam p l es o f  where  a  token  m ay const i tu te  an  i nvestm en t con tract

T he  No t i ce  p rovi des i l l ust ra t i ve  exam p l es o f  si tua t i ons i n  wh i ch  tokens m i gh t  m ee t ce rta i n  i nvestm en t con tract  cri te ri a .  T he  exam p l es p resen ted  i n  the
Not i ce  shou l d  no t  be  used  as a  m echan i ca l  checkl i st ,  i nstead  busi nesses and  the i r advi so rs shou l d  com p l e te  a  m ean i ng fu l  ana l ysi s based  on  the  to ta l i ty
o f  the  ci rcum stances o f  the  o ffe ri ng .

T he  No t i ce  d raws pa rt i cu l a r a t ten t i on  to  si tua t i ons i nvo l vi ng  u t i l i ty tokens.  T he  CSA rece i ved  subm i ssi ons tha t  p roposed  o ffe ri ngs o f  u t i l i ty tokens do  no t
i nvo l ve  securi t i es because  the  tokens have  a  speci f i c funct i on ,  such  as i n  so f tware  o r an  on l i ne  p l a t fo rm . However,  the  No t i ce  sta tes tha t  m ost  o f  the
tokens the  CSA assessed  i nvo l ved  the  d i st ri bu t i on  o f  a  securi ty based  on  the  app l i ca t i on  o f  case  l aw. T here fo re ,  the  fact  tha t  a  token  has u t i l i ty i s no t
de te rm i na t i ve  as to  whe the r the  o ffe ri ng  i nvo l ves the  d i st ri bu t i on  o f  a  securi ty.  Fo r exam p l e ,  l ooki ng  a t  whe the r the  pu rchaser o f  the  tokens has an
i n ten t i on  to  se l l  them  on  a  secondary p l a t fo rm  o r t rad i ng  m arke t  m ay be  i nd i ca t i ve  o f  an  expecta t i on  o f  p ro f i t  under the  i nvestm en t con tract  cri te ri a .

Offe ri ng  o f  tokens tha t  a re  st ructu red  i n  m u l t i p l e  steps

T he  No t i ce  a l so  p rovi des tha t  secu ri t i es regu l a t i ons m ay app l y to  o ffe ri ngs o f  tokens tha t  a re  st ructu red  i n  m u l t i p l e  steps.  T he  No t i ce  ou t l i nes an
exam p l e  o f  a  m u l t i p l e -step  t ransact i on  and  p rovi des gu i dance  as to  how securi t i es l aw m ay app l y.

Step  1 :  T he  pu rchaser ag rees to  con tri bu te  m oney i n  exchange  fo r a  ri gh t  to  rece i ve  tokens a t  a  fu tu re  da te .  A “si m p l e  ag reem ent fo r fu tu re  tokens,” o r
“SAFT,” typ i ca l l y governs the  fu tu re  t ransact i on .  A t  th i s step ,  the re  i s usua l l y a  d i st ri bu t i on  o f  a  securi ty — speci f i ca l l y,  the  ri gh t  to  a  fu tu re  token .  I f
the re  i s a  securi ty a t  th i s stage ,  i ssuers typ i ca l l y re l y on  a  p rospectus exem pt i on .

Step  2 :  T he  token  i s de l i ve red  to  the  pu rchaser,  as ou t l i ned  i n  the  SAFT. At  th i s step ,  the  i ssuer has genera l l y rep resen ted  tha t  the  so f tware  o r p l a t fo rm
i s bu i l t  o r the  goods o r se rvi ces a re  ava i l ab l e ,  and  the  token  i s funct i ona l .  T he  CSA sta tes tha t  i t  m ay consi de r tha t  a  token  de l i ve red  a t  th i s second  step
or a  l a te r step  i s a  securi ty,  desp i te  the  fact  tha t  i t  m ay have  som e u t i l i ty.  T h i s i s because  the  token  l i ke l y fu l f i l s the  cri te ri a  o f  an  i nvestm en t con tract  o r
has o the r securi ty-l i ke  a t t ri bu tes,  such  as a  p ro f i t  sha ri ng  i n te rest .

Com p l yi ng  wi th  securi t i es l eg i sl a t i on

T he  No t i ce  acknowl edges tha t  t rends i n  the  cryp tocu rrency i ndustry a re  evo l vi ng  qu i ckl y and  encourages busi nesses and  the i r advi so rs to  consu l t
qua l i f i ed  securi t i es l ega l  counse l  abou t  the  po ten t i a l  app l i ca t i on  o f ,  and  approaches to  com p l yi ng  wi th ,  secu ri t i es l eg i sl a t i on .  App l i cab l e  securi t i es l aw
requ i rem en ts i ncl ude ,  am ong  o the r th i ngs,  re l i ance  upon  ava i l ab l e  p rospectus requ i rem en ts and  re l a ted  resa l e  restri ct i ons as we l l  as com p l i ance  wi th
dea l e r reg i st ra t i on  requ i rem en ts.  T he  No t i ce  a l so  recom m ends tha t  busi nesses exp l o re  possi b l e  f l exi b l e  approaches to  com p l yi ng  wi th  securi t i es l aws,
i ncl ud i ng  t i m e-l i m i ted  excep t i ve  re l i e f  f rom  ce rta i n  securi t i es l aw requ i rem en ts.  Consu l ta t i on  wi th  the  CSA Regu l a to ry Sandbox,  an  i n i t i a t i ve  o f  the
CSA tha t  supports f i n tech  busi nesses,  i s ano the r op t i on  fo r busi nesses l ooki ng  to  engage  i n  cryp tocu rrenci es.

Conclusion

http://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20170824_cryptocurrency-offerings.htm#N_1_1_1_1_
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T he  No t i ce  i s a  use fu l  supp l em ent to  SN 46-307  as i t  p rovi des add i t i ona l  exam p l es o f  where  ce rta i n  tokens o r co i ns m ay be  consi de red  securi t i es.  When
consi de ri ng  whe the r o ffe ri ng  token  m ee ts the  cri te ri a  o f  an  i nvestm en t con tract ,  the  CSA stresses the  i m portance  o f  a  pu rposi ve  i n te rp re ta t i on  tha t
i ncl udes consi de ri ng  the  ob j ect i ve  o f  i nvesto r p ro tect i on .  Fu rthe r,  the  CSA em phasi zes tha t  even  i f  the  p roposed  funct i on  o f  a  token  i s u t i l i ty,  i t  m ay st i l l
m ee t  the  cri te ri a  fo r an  i nvestm en t con tract  i f  an  expecta t i on  o f  p ro f i t ,  o r o the r cri te ri a  a re  estab l i shed .  I t  i s evi den t  tha t  the  app l i ca t i on  o f  secu ri t i es
l aws to  cryp tocu rrenci es wi l l  con t i nue  to  advance  and  tha t  busi nesses shou l d  p ro tect  them se l ves by consu l t i ng  wi th  qua l i f i ed  securi t i es l ega l  counse l
and  exp l o ri ng  m ore  f l exi b l e  approaches th rough  the  CSA Regu l a to ry Sandbox.

Contact Us

I f  you  have  any quest i ons regard i ng  cryp tocu rrenci es,  d i g i ta l  cu rrenci es and  whe the r you  m ay t rade  i n  such  i nstrum en ts,  p l ease  con tact  one  o f  the
au tho rs o f  th i s bu l l e t i n  o r any m em ber o f  the  BLG Cryp tocu rrency and  B l ockcha i n  Group.

Abou t  BLG’s Cryp tocu rrency and  B l ockcha i n  Pract i ce

Our Cryp tocu rrency and  B l ockcha i n  Group  i s com pri sed  o f  l awyers across the  coun try whose  p ract i ces a re  based  i n  a  va ri e ty o f  l ega l  a reas,  i ncl ud i ng
corpo ra te  f i nance ,  i nvestm en t m anagem ent,  de ri va t i ves,  reg i st ra t i on  and  regu l a to ry com p l i ance ,  Fi nTech ,  an t i -m oney l aunderi ng  and  i n te l l ectua l
p roperty and  techno l ogy.  Read  m ore  abou t  ou r expert i se  and  experi ence  on  ou r websi te.
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