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ARTICLE

NL Supreme Court Undue Hardship Can Arise from Inability to Measure Cannabis
Impairment

Even  be fo re  the  l ega l i za t i on  o f  cannab i s i n  Canada ,  em p l oye rs were  i n  the  th roes o f  dea l i ng  wi th  the  i m pact  o f  m ed i ca l l y p rescri bed  cannab i s i n  the
workp l ace .  T h i s has been  pa rt i cu l a rl y cha l l eng i ng  fo r sa fe ty-sensi t i ve  em p l oye rs st rugg l i ng  to  st ri ke  the  de l i ca te  ba l ance  be tween  bo th  sa fe ty and
hum an ri gh ts ob l i ga t i ons.

T he  recen t  deci si on  f rom  the  Newfound l and  and  Labrador Suprem e Court  i n  In te rna t i ona l  Bro the rhood  o f  E l ectri ca l  Worke rs,  Loca l  1620  v.  Low er
Church i l l  Transmi ssi on  Construct i on  Emp l oye rs’  Associ a t i on  Inc.1  (Low er Church i l l ) i s an  i m portan t  deci si on  on  the  l i m i ts o f  accom m odat i on  fo r
em p l oyees who  m ay be  usi ng  m ed i ca l l y p rescri bed  cannab i s i n  a  sa fe ty-sensi t i ve  workp l ace .

Background

T he  em p l oyee ,  a  l aboure r o f  m ore  than  30  years,  had  been  su ffe ri ng  f rom  ch ron i c pa i n  due  to  Crohn ’s d i sease  and  osteoarth ri t i s fo r a  decade  o r m ore .
Desp i te  a t tem pt i ng  severa l  conven t i ona l  the rap i es and  m ed i ca t i ons wi thou t  success,  he  was even tua l l y p rescri bed  m ed i ca l  cannab i s wh i ch  p rovi ded  h i m
wi th  g rea te r pa i n  re l i e f .

T he  em p l oyee  d i scl osed  h i s use  o f  m ed i ca l  cannab i s,  a f te r wh i ch  he  was den i ed  em p l oym ent on  the  Lower Church i l l  T ransm i ssi on  Construct i on  Pro j ect
because  o f  concerns regard i ng  the  po ten t i a l  fo r i m pa i rm en t i n  the  pe rfo rm ance  o f  sa fe ty-sensi t i ve  du t i es.  A g ri evance  was subsequen t l y f i l ed ;  the  un i on
took the  posi t i on  tha t  the  re fusa l  was d i scri m i na to ry and  con tra ry to  bo th  the  co l l ect i ve  ag reem ent and  the  hum an ri gh ts l eg i sl a t i on .

Bo th  the  un i on  and  the  em p l oye r ag reed  tha t  the  em p l oyee  had  a  d i sab i l i ty wh i ch  requ i red  cannab i s to  e ffect i ve l y t rea t .  I t  was a l so  accep ted  tha t  the re
were  no  non-sa fe ty-sensi t i ve  posi t i ons ava i l ab l e .

Arbitrator and Supreme Court Decis ions

At a rb i t ra t i on ,  the  p ri m ary quest i on  was whe the r the  em p l oye r had  m et i ts du ty to  accom m odate  the  em p l oyee ’s d i sab i l i ty wi thou t  undue  ha rdsh i p .

T here  was com pet i ng  expert  evi dence  f rom  genera l  p ract i t i one rs,  pharm aco l og i sts,  toxi co l og i sts and  pa i n  m anagem ent speci a l i sts as to  the  e ffects o f
cannab i s and  how l ong  any i m pa i rm en t m i gh t  l ast .  T he  a rb i t ra to r found  tha t  m ed i ca l  cannab i s can  i m pa i r the  ab i l i ty o f  a  worke r to  funct i on  sa fe l y i n  a
sa fe ty-sensi t i ve  envi ronm ent,  tha t  th i s i m pa i rm en t can  l ast  up  to  24  hours,  tha t  the  em p l oyee  m ay be  unab l e  to  de te rm i ne  tha t  they rem a i n  i m pa i red ,
and  tha t  the re  a re  no  test i ng  m ethods ava i l ab l e  to  accu ra te l y de te rm i ne  i m pa i rm en t f rom  cannab i s use  i n  the  workp l ace .

As such ,  the  a rb i t ra to r concl uded  tha t  undue  ha rdsh i p  wou l d  a ri se  i f  the  em p l oye r were  to  pu t  the  em p l oyee  to  work.  In  o the r words,  because  the
em p l oye r cou l d  no t  adequa te l y m easure  i m pa i rm en t — bo th  i n  te rm s o f  e ffect  and  du ra t i on  — i t  cou l d  no t  approp ri a te l y m anage  the  sa fe ty ri sk and
thus,  the re  wou l d  be  an  unaccep tab l e  i ncreased  sa fe ty ri sk i f  the  em p l oyee  were  to  re tu rn  to  the  workp l ace .

In  d i sm i ssi ng  the  j ud i ci a l  revi ew app l i ca t i on ,  Just i ce  Dan i e l  M . Boone  found  tha t  the  a rb i t ra to r’s f i nd i ngs were  wi th i n  the  range  o f  reasonab l e
ou tcom es.  T he  un i on  a rgued  tha t  the  em p l oye r was ob l i ga ted  to  h i re  the  em p l oyee  un l ess they cou l d  dem onstra te  an  i m pa i rm en t.  On  tha t  po i n t ,
Just i ce  Boone  a ff i rm ed  tha t  once  the  i ssue  o f  possi b l e  i m pa i rm en t had  been  ra i sed ,  the  em p l oye r was reasonab l y en t i t l ed  to  request  m ed i ca l
i n fo rm at i on  wh i ch  dem onstra ted  the  em p l oyee ’s ab i l i ty to  work sa fe l y.  T here  was no  ob l i ga t i on  on  the  pa rt  o f  the  em p l oye r to  h i re  the  em p l oyee  to
assess the  ri sk f i rst -hand .

Takeaway

As the re  a re  re l a t i ve l y few reported  deci si ons on  th i s i ssue ,  the  Low er Church i l l  deci si on  wi l l  no  doub t  be  o f  i n te rest ,  and  m ay we l l  be  o f  som e
persuasi ve  va l ue  i n  fu tu re  deci si ons as they re l a te  the  l i m i ta t i ons associ a ted  wi th  an  em p l oye r’s du ty to  accom m odate  when  dea l i ng  wi th  an  i nab i l i ty to
m easure  and  m i t i ga te  the  i m pa i rm en t associ a ted  wi th  m ed i ca l l y p rescri bed  cannab i s.
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