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ARTICLE

Supreme Court of Canada Addresses Common Law Police Powers
In  the  recen t  deci si on  o f  Fl emi ng  v.  On ta ri o , 2019  SCC 45,  the  Suprem e Court  o f  Canada  decl a red  tha t  the re  i s no  com m on l aw po l i ce  power to  a rrest
i nd i vi dua l s act i ng  l awfu l l y to  p reven t  an  apprehended  b reach  o f  the  peace  by som eone  e l se .  App l yi ng  the  anci l l a ry powers doctri ne ,  the  Court  found
tha t  th i s ostensi b l e  power was no t  reasonab l y necessary to  fu l f i l  va l i d  po l i ce  du t i es.

Background

T he  p l a i n t i f f /appe l l an t  was a  resi den t  o f  Ca l edon i a ,  On ta ri o ,  who  i n  2009  i n tended  to  j o i n  a  coun te r-p ro test  aga i nst  Fi rst  Na t i ons p ro testo rs who  were
occupyi ng  a  l oca l  p roperty.  As he  en te red  the  d i spu ted  p rem i ses,  e i gh t  p ro testo rs began  m ovi ng  toward  h i m , and  he  i gnored  i nstruct i ons f rom  Onta ri o
Provi nci a l  Po l i ce  (OPP) o ff i ce rs to  stop  and  l eave  the  scene .  He  was then  a rrested  and  t ransported  to  the  l oca l  OPP de tachm ent,  and  l a te r sued  the
OPP and  i ts o ff i ce rs fo r assau l t  and  ba t te ry,  wrong fu l  a rrest ,  fa l se  i m pri sonm ent and  dam ages stem m i ng  f rom  b reaches o f  h i s Charte r ri gh ts.

In  an  un reported  t ri a l  deci si on ,  the  p l a i n t i f f  was successfu l  and  was awarded  $139 ,711 .90  i n  dam ages,  p l us costs.  T he  t ri a l  j udge  found  tha t  the  o ff i ce rs
had  no  l ega l  au tho ri ty to  a rrest  the  p l a i n t i f f ,  as he  had  no t  b reached  any l aw. M oreover,  the  facts d i d  no t  d i scl ose  any i m m i nen t  ri sk o f  a  b reach  o f  the
peace  tha t  m i gh t  j ust i fy h i s a rrest  under a  com m on l aw po l i ce  power.

On  appea l  reported  a t  2018  ONCA 160,  the  m a j o ri ty reve rsed  the  ru l i ng ,  f i nd i ng  tha t  the  p ro testo rs rep resen ted  a  rea l  ri sk to  the  p l a i n t i f f ’s sa fe ty,  and
tha t  g i ven  the  h i sto ry o f  vi o l ence  a t  p ro tests i n  Ca l edon i a ,  the  o ff i ce rs were  j ust i f i ed  i n  a rrest i ng  the  p l a i n t i f f  to  p reven t  a  b reach  o f  the  peace .  T he
d i ssen t  found  no  pa l pab l e  and  ove rri d i ng  e rro rs i n  the  t ri a l  j udge ’s factua l  ana l ysi s and  ag reed  tha t  the re  was no  i m m i nen t  th rea t  o f  vi o l ence .  T he
Court  d i sm i ssed  a l l  o f  the  p l a i n t i f f ’s cl a i m s excep t  excessi ve  fo rce  and  o rde red  a  new t ri a l  on  tha t  i ssue  a l one .

The Ancillary Powers Doctrine

In  o rde r to  de te rm i ne  whe the r an  exe rci se  o f  a  po l i ce  power i s va l i d  a t  com m on l aw, a  court  m ust  ask:

1.  Does the  po l i ce  act i on  a t  i ssue  fa l l  wi th i n  the  genera l  scope  o f  a  sta tu to ry o r com m on l aw po l i ce  du ty?

2.  Does the  act i on  i nvo l ve  a  j ust i f i ab l e  exe rci se  o f  po l i ce  powers associ a ted  wi th  tha t  du ty?

T he  Suprem e Court  easi l y concl uded  tha t  the  f i rst  b ranch  o f  the  test  was sa t i sf i ed ,  as p reven t i ng  b reaches o f  the  peace ,  wh i ch  en ta i l  vi o l ence  and  a  ri sk
o f  ha rm , fa l l  square l y wi th i n  the  co re  o f  com m on l aw po l i ce  du t i es.

Does the action involve a justifiable exercise of police powers associated with that duty?

M ovi ng  to  the  second  stage  o f  the  anci l l a ry powers ana l ysi s,  the  Suprem e Court  began  by reason i ng  tha t  the  ba r fo r j ust i fyi ng  the  exe rci se  o f  po l i ce
powers i n  th i s case  wou l d  be  h i gh  fo r th ree  reasons.

Fi rst ,  the  power had  been  exe rci sed  aga i nst  a  p l a i n t i f f  who  was no t  suspected  o f  any cri m i na l i ty o r even  b reach  o f  the  peace  h i m se l f ,  bu t  ra the r whose
en t i re l y l awfu l  behavi ou r cou l d  have  p rovoked  o the rs i n to  act i ng  un l awfu l l y.  Second ,  the  a l l eged  power wou l d  be  pu re l y p reven t i ve ,  ra the r than  a
react i on  to  cri m e  o r danger.  Fi na l l y,  the  power wou l d  no t  l end  i tse l f  to  j ud i ci a l  ove rsi gh t ,  as pe rsons a rrested  i n  o rde r to  p reven t  a  b reach  o f  the  peace
m ay no t  be  charged  wi th  any o ffence  and  m ay no t  choose  to  sue  the  po l i ce  a f te rward .

Drawi ng  on  i ts anci l l a ry powers ana l ysi s i n  R v.  MacDona l d ,  2014  SCC 3,  the  Court  addressed  the  i m portance  o f  the  pe rfo rm ance  o f  the  du ty to  the
pub l i c good ,  the  necessi ty o f  the  i n te rfe rence  wi th  i nd i vi dua l  l i be rty fo r the  pe rfo rm ance  o f  the  du ty,  and  the  exten t  o f  the  i n te rfe rence  wi th  i nd i vi dua l
l i be rty.

T he  Court  acknowl edged  tha t  p reven t i ng  b reaches o f  the  peace  i s deep l y i m portan t  to  the  pub l i c good ,  bu t  no ted  tha t  an  a rrest  i s the  m ost  se ri ous fo rm
of i n te rfe rence  wi th  i nd i vi dua l  l i be rty.

Cri t i ca l l y,  the  Court  found  tha t  th i s i n te rfe rence  was no t  necessary,  as l ess d rast i c a l te rna t i ves exi sted  to  address the  sam e cl ass o f  si tua t i ons.  Fo r
exam p l e ,  sect i on  129  o f  the  Cri mi na l  Code m akes i t  an  o ffence  to  obstruct  a  peace  o ff i ce r i n  the  execu t i on  o f  h i s o r he r du t i es,  o r even  to  om i t ,  wi thou t
reasonab l e  excuse ,  to  assi st  a  peace  o ff i ce r i n  p rese rvi ng  the  peace .  S i nce  th i s i s an  i nd i ctab l e  o ffence ,  an  o ff i ce r can  a rrest  som eone  com m i t t i ng  i t
wi thou t  a  warran t  by vi rtue  o f  sect i on  495(1 ) o f  the  Code .

T he  Court  a l so  re j ected  an  a rgum ent accep ted  by the  m a j o ri ty be l ow to  the  e ffect  tha t  the  a rrest  m ust  have  been  j ust i f i ed  because  i t  had  successfu l l y
p reven ted  a  b reach  o f  the  peace .  T he  Court  found  tha t  th i s a rgum ent was no t  m ade  ou t  on  the  facts,  and  even  i f  i t  was,  i t  d i d  no t  p rove  tha t  l ess
i nvasi ve  steps wou l d  no t  have  su ff i ced .

T he  Court  o f  Appea l ’s j udgm ent was thus ove rtu rned ,  and  the  t ri a l  ve rd i ct  resto red  i n  fu l l .

Comment
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T he  deci si on  i s consi sten t  wi th  p revi ous deci si ons where  courts have  been  re l uctan t  to  extend  com m on l aw po l i ce  powers as j ust i fyi ng  a rrests to  p reven t
apprehended  fu tu re  b reaches o f  the  peace .  T he  deci si on  does no t  address si tua t i ons where  po l i ce  a rrest  o r de ta i n  pu rsuan t  to  sta tu to ry au tho ri ty o r
where  po l i ce  a rrest  a  pe rson  on  reasonab l e  g rounds whose  own  act i ons g i ve  ri se  to  an  apprehended  b reach  o f  the  peace .
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