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ARTICLE

Supreme Court of Canada Won’t Rule on Permissibility of Global Class Actions: Leave
is Denied in Airia Brands

On October 25 ,  the  Suprem e Court  o f  Canada  d i sm i ssed  an  app l i ca t i on  fo r l eave  to  appea l  f rom  the  j udgem ent o f  the  Court  o f  Appea l  fo r On ta ri o
i n  Ai ri a  Brands Inc.  v.  A i r Canada ("Ai ri a  Brands" ).  T he  rep resen ta t i ve  p l a i n t i f fs i n  the  case  b rough t  a  p roposed  cl ass act i on  a l l eg i ng  tha t  the  de fendan t
dom est i c and  fo re i gn  a i r ca rri e rs engaged  i n  a  g l oba l  p ri ce  f i xi ng  consp i racy i n  respect  o f  a i r ca rgo  sh i pp i ng  costs.  T he  p l a i n t i f fs sough t  to  ce rt i fy a
p roposed  cl ass i ncl ud i ng  Absen t  Fo re i gn  Cl a i m an ts ("AFCs" ).  AFCs a re  p roposed  m em bers o f  an  op t-ou t  cl ass who :  (i ) a re  no t  p resen t  i n  Canada ;  and  (i i )
have  taken  no  act i ve  steps to  i nd i ca te  the i r i n ten t i on  to  sub j ect  them se l ves to  the  j u ri sd i ct i on  o f  the  Canad i an  superi o r cou rt .  T he  de fendan ts
responded  wi th  a  m o t i on  fo r a  decl a ra t i on  tha t  the  court  d i d  no t  have  j u ri sd i ct i on  ove r AFCs and  fo r an  o rde r stayi ng  the  p roposed  cl ass act i on  re l a t i ng
to  those  cl a i m s.

T he  On ta ri o  Superi o r Court  o f  Just i ce  g ran ted the  de fendan ts'  m o t i on  and  the  p l a i n t i f fs appea l ed .  T he  On ta ri o  Court  o f  Appea l  ove rtu rned  the  m ot i on
j udge 's deci si on  and  he l d  tha t  the  m ot i ons j udge  had  e rred  i n  re j ect i ng  the  rea l  and  substan t i a l  connect i on  test  and  i n  concl ud i ng  tha t  j u ri sd i ct i on
exi sted  on l y i f  AFCs were  p resen t  i n  On ta ri o  o r consen ted  to  the  On ta ri o  cou rt 's j u ri sd i ct i on .  In  i ts deci si on ,  the  Court  o f  Appea l  fo rm u l a ted  a  new test
fo r de te rm i n i ng  when  a  p rovi nci a l  superi o r cou rt  m ay assum e j u ri sd i ct i on  ove r AFCs. Just i ce  Pepa l l ,  wri t i ng  fo r the  court ,  he l d  tha t  an  On ta ri o  superi o r
court  can  take  j u ri sd i ct i on  ove r AFCs where :  

1.  T here  i s a  rea l  and  substan t i a l  connect i on  be tween  the  sub j ect  m a tte r o f  the  act i on  and  On ta ri o ,  and  j u ri sd i ct i on  exi sts ove r the  rep resen ta t i ve
p l a i n t i f f  and  the  de fendan ts;

2.  T here  a re  com m on i ssues be tween  the  cl a i m s o f  the  rep resen ta t i ve  p l a i n t i f fs and  AFCs; and

3.  T he  p rocedura l  sa feguards o f  adequacy o f  rep resen ta t i on ,  adequacy o f  no t i ce  and  the  ri gh t  to  op t  ou t  (as descri bed  i n  Curri e  v.  McDona l d 's
Restau ran ts o f  Canada  L td. ) a re  p rovi ded ,  the reby se rvi ng  to  enhance  the  rea l  and  substan t i a l  connect i on  be tween  AFCs and  On ta ri o .

Wh i l e  the  deci si on  o f  the  Court  o f  Appea l  was no t  the  f i rst  to  consi de r the  j u ri sd i ct i on  o f  p rovi nci a l  superi o r cou rts to  ce rt i fy i n te rna t i ona l  cl ass act i ons,
i t  was the  f i rst  appe l l a te  au tho ri ty i n  Canada  to  ana l yze  the  i ssue  i n  de ta i l .  T he  deci si on  o f  the  Suprem e Court  to  d i sm i ss the  app l i ca t i on  fo r l eave  to
appea l  has po ten t i a l l y si gn i f i can t  i m p l i ca t i ons fo r m u l t i na t i ona l  busi nesses.  

Ai ri a  Brands m ay be  seen  as an  i nvi ta t i on  fo r m ore  i n te rna t i ona l  cl ass act i ons.  I t  rem a i ns to  be  seen  to  wha t  exten t  cl ass act i on  p l a i n t i f f  l awyers wi l l
a t tem pt to  take  up  tha t  i nvi ta t i on .

BLG LLP w as counse l  fo r one  o f  the  de fendan ts i n  th i s case .
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