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ARTICLE

Supreme Court to Hear Appeal on Interaction between Arbitration Clauses and Class
Proceedings: TELUS Communications Inc. v. Avraham Wellman

T ELUS Com m un i ca t i ons Inc.  ("T ELUS" ) has been  g ran ted  l eave  to  appea l  the  On ta ri o  Court  o f  Appea l 's deci si on  i n  TELUS Commun i ca t i ons Inc.  v.
Avraham We l l man,  2017  ONCA 433.  

Sect i on  7 (5 ) o f  the  Arb i t ra t i on  Act p rovi des tha t  a  cou rt  m ay stay a  p roceed i ng  wi th  respect  to  m a tte rs dea l t  wi th  i n  an  a rb i t ra t i on  ag reem ent and  a l l ow
the  court  p roceed i ng  to  con t i nue  wi th  respect  to  o the r m a tte rs where  i t  f i nds tha t :  (1 ) the  ag reem ent dea l s wi th  on l y som e o f  the  m atte rs i n  respect  o f
wh i ch  the  p roceed i ng  was com m enced ;  and  (2 ) i t  i s reasonab l e  to  separa te  the  m atte rs dea l t  wi th  i n  the  ag reem ent f rom  the  o the r m a tte rs.  

Pu t  si m p l y,  s.  7 (5 ) a i m s to  avo i d  the  b i fu rca t i on  o f  l i t i ga t i on  and  a rb i t ra t i on ,  and  em powers a  court  to  take  j u ri sd i ct i on  ove r a l l  d i spu ted  m atte rs,  ra the r
than  heari ng  on l y pa rt  o f  the  d i spu te  and  send i ng  o the r m a tte rs to  a rb i t ra t i on .  

Pract i ca l l y speaki ng ,  however,  the re  i s m uch  needed  cl a ri f i ca t i on  o f  the  words "o the r m a tte rs"  i n  s.  7 (5 ) i n  consum er/non-consum er cases.  M ore
speci f i ca l l y,  can  the  "m a tte rs"  be tween  a  busi ness and  i ts consum ers de te rm i ne  the  "m a tte rs"  be tween  the  sam e busi ness and  i ts non-consum ers when
those  consum er and  non-consum er cl a i m s a re  sub j ect  to  d i ffe ren t  a rb i t ra t i on  ag reem ents?  Or do  "o the r m a tte rs"  re fe r to  o the r m a tte rs a ri si ng  on l y
be tween  the  sam e con tract i ng  pa rt i es bu t  tha t  a re  no t  cove red  by the i r a rb i t ra t i on  ag reem ent?

An  add i t i ona l  quest i on  fo r the  Suprem e Court  wi l l  be  whe the r l i t i gan ts shou l d  be  en t i t l ed  to  ci rcum ven t wha t  a re  o the rwi se  sta tu to ry i m ped i m en ts to
p roceed i ng  i n  cou rt  wi th  an  a rb i t ra l  cl a i m s si m p l y by add i ng  a  consum er cl a i m  wh i ch  canno t  be  stayed  by vi rtue  o f  the  Consumer Pro tect i on  Act.  As
Just i ce  B l a i r pu t  i t  i n  h i s concurri ng  reasons,  shou l d  the  Cl ass Proceed i ngs Act be  used  to  ove rri de  the  Arb i t ra t i on  Act?

We wi l l  con t i nue  to  m on i to r fo r any deve l opm ents on  these  i ssues.

TELUS' App l i ca t i on  fo r Leave  to  Appea l  to  the  Supreme Court

In  i ts App l i ca t i on  fo r Leave ,  T ELUS sta tes tha t  the  Court  o f  Appea l  "pe rm i t ted  the  p rocedura l  m echan i sm  o f  a  m ass consum er cl ass act i on  to  ove rri de
the  l awfu l  cho i ce  o f  a rb i t ra t i on  by busi ness custom ers…" .  T ELUS subm i ts tha t  i n  th i s case ,  the  a rb i t ra t i on  ag reem ent covers a l l  d i spu tes be tween  T ELUS
and  i ts busi ness custom ers (i .e .  non -consum ers) and  tha t  the re  a re  no  "m atte rs"  be tween  the  pa rt i es tha t  a re  no t  sub j ect  to  the  a rb i t ra t i on  cl ause .
Consequen t l y,  T ELUS a rgues,  the  Court  o f  Appea l  i nco rrect l y concl uded  tha t  sect i on  7 (5 ) o f  the  On ta ri o  Arb i t ra t i on  Act p rovi des a  l eg i sl a t i ve  ove rri de  o f
an  o the rwi se  en fo rceab l e  a rb i t ra t i on  ag reem ent and  the  Court  had  no  p roper g rounds to  re j ect  the  i nstruct i ons g i ven  by the  Suprem e Court  i n  Se i de l  v.
TELUS Commun i ca t i ons Inc. ,  2011  SCC 15 ("Se i de l " ).

Furthe r,  T ELUS subm i ts tha t  the  Court  o f  Appea l 's deci si on  l eads to  i nconsi sten t  resu l ts across the  coun try.  Courts i n  Bri t i sh  Co l um b i a ,  Saska tchewan
and  Quebec have  co rrect l y separa ted  consum er cl a i m s f rom  busi ness cl a i m s i n  p roposed  cl ass act i ons i nvo l vi ng  an  a rb i t ra t i on  ag reem ent.  I t  a rgues tha t
these  deci si ons " recogn i ze  tha t  cou rts m ay no t  ad j ud i ca te  cl a i m s wi th i n  a  cl ass act i on  where  they wou l d  no t  have  j u ri sd i ct i on  i f  the  cl a i m s were  b rough t
i nd i vi dua l l y. "  T he  resu l t  i n  On ta ri o ,  however,  m eans tha t  the  en fo rceab i l i ty o f  an  a rb i t ra t i on  ag reem ent as aga i nst  busi ness consum ers now depends on
the  fo rm  o f  the  act i on  i n  wh i ch  the  cl a i m  i s b rough t .  Busi nesses wi l l  no  l onger be  ab l e  to  re l y on  the i r f reedom  o f  con tract  and  the  se l ect i on  o f  a
part i cu l a r m ode  o f  d i spu te  reso l u t i on .

Fi na l l y,  T ELUS says the re  i s good  reason  to  doub t  the  co rrectness o f  the  Court  o f  Appea l 's deci si on  and  po i n ts to  the  Saska tchewan  Court  o f  Appea l 's
deci si on  i n  Saska tchew an  Pow er Corpora t i on  v.  A l be ri ci  Weste rn  Constructo rs,  L td .,  2016  SKCA 46 wh i ch  re j ected  the  i n te rp re ta t i on  o f  the  pa rt i a l  stay
power adop ted  i n  On ta ri o .

Response  to  TELUS' App l i ca t i on  fo r Leave  to  Appea l  to  the  Supreme Court

In  response  to  T ELUS, Avraham  We l l m an  ("We l l m an" ) takes the  posi t i on  tha t  the re  i s no  con f l i ct  i n  appe l l a te  j u ri sp rudence  regard i ng  the  i n te rp re ta t i on
and  app l i ca t i on  o f  sect i on  7 (5 ) o f  the  Arb i t ra t i on  Act and  equ i va l en t  p rovi nci a l  sta tu tes.

We l l m an  subm i ts tha t  i n  rea l i ty,  T ELUS seeks a  stay o f  p roceed i ngs fo r busi ness custom ers,  no t  because  they seek to  have  those  cl a i m s reso l ved  th rough
arb i t ra t i on ,  bu t  because  a  stay o f  those  cl a i m s wou l d  e ffect i ve l y de fea t  the i r reso l u t i on .  T hus,  the  exe rci se  o f  d i scre t i on  pu rsuan t  to  s.  7 (5 ) i s i m portan t
to  rem edy th i s un fa i rness and  m i t i ga te  aga i nst  "a rb i t ra to r b i as i n  favour o f  the  dom i nan t  and  repea t-p l aye r co rpo ra te  cl i en t"  as was no ted  i n  Se i de l .

Con tra ry to  T ELUS' asse rt i ons,  We l l m an  a rgues tha t  the  p resen t  case  and  past  j u ri sp rudence ,  l i ke  Gri f f i n  v.  De l l  Canada  Inc.,  2010  ONCA 29 ("Gri f f i n " ),
do  no t  stand  fo r the  p roposi t i on  tha t  a rb i t ra t i on  ag reem ents a re  de  facto unen fo rceab l e  i n  cl ass p roceed i ngs tha t  i nvo l ve  consum er and  non-consum er
cl a i m s.  Fu rthe r,  these  cases do  no t  con trad i ct  the  genera l  p ri nci p l e  tha t  con tractua l  a rb i t ra t i on  cl auses a re  p resum pt i ve l y en fo rceab l e .  Ra the r,  the  Court
o f  Appea l 's deci si on  a t  i ssue  dem onstra tes tha t  the  "de te rm i na t i ve  facto r to  consi de r i n  exe rci si ng  the  b road  d i scre t i on  con fe rred  by s.  7 (5 ) i s the
reasonab l eness o f  g ran t i ng ,  o r re fusi ng  to  g ran t ,  a  pa rt i a l  stay o f  the  p roceed i ng  i n  respect  o f  m a tte rs tha t  a re  sub j ect  to  an  a rb i t ra t i on  ag reem ent,
when  the  p roceed i ng  con t i nues wi th  respect  to  si m i l a r o r,  i n  th i s case ,  vi rtua l l y i den t i ca l  m a tte rs tha t  a re  no t  governed  by an  a rb i t ra t i on  ag reem ent."

We l l m an , echo i ng  the  Court  o f  Appea l 's i n te rp re t i ve  approach ,  goes on  to  say tha t  i n  the  sam e way tha t  Del l  Compute r Corp .  v.  Un i on  des
consommateurs ,  2007  SCC 34 and  Rogers Wi re l ess v.  Muro f f,  2007  SCC 35 were  deci ded  based  on  the  " i n t ri caci es o f  the  Ci vi l  Code  o f
Quebec" ,  Se i de l  re f l ects the  i n te rp re ta t i on  o f  the  re l evan t  Bri t i sh  Co l um b i a  l eg i sl a t i on .  In  the  sam e ve i n ,  the  deci si on  i n  Gri f f i n  was l i m i ted  to  the
i n te rp re ta t i on  o f  the  On ta ri o  l eg i sl a t i on .  "S ta tu to ry consi stency o r d i ffe rence  i s a  m a tte r o f  l eg i sl a t i ve  po l i cy fo r each  p rovi nces,  no t  a  m a tte r o f
na t i ona l  i m portance .  I t  canno t  be  as the  App l i can ts wou l d  have  i t ,  tha t  eve ry i n te rsect i on  o f  an  a rb i t ra t i on  ag reem ent wi th  l i t i ga t i on  adm i ts o f  an  i ssue
o f  na t i ona l  i m portance ."

By:  Veron i ca  S j o l i n
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