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   Competition Bureau Cracks Down on Misleading Advertising in the Digital Economy
Com m i ssi oner o f  Com pet i t i on ,  M a tthew Boswe l l ,  (the  Com m i ssi oner) has been  voca l  abou t  h i s desi re  to  crack down on  m i sl ead i ng  advert i si ng  i n  the
d i g i ta l  econom y usi ng  the  fa l se  and  m i sl ead i ng  rep resen ta t i ons p rovi si ons o f  the  Compet i t i on  Act (the  Act).  Recen t  act i ons by the  Com pet i t i on  Bureau
(the  Bureau) suggest  tha t  i t  i s fo l l owi ng  th rough  on  the  Com m i ssi oner's p l an .

On  October 28 ,  2019 ,  the  Bureau  announced  tha t  i t  had  en te red  i n to  a  tem pora ry consen t  ag reem ent wi th  Fl i gh tHub  Group  Inc.  (Fl i gh tHub),  an  on l i ne
trave l  agency busi ness tha t  se l l s f l i gh ts and  f l i gh t-re l a ted  se rvi ces,  p roh i b i t i ng  i t  f rom  usi ng  fa l se  o r m i sl ead i ng  m arke t i ng  p ract i ces on  i ts websi te .  T h i s
fo l l ows the  execu t i on  o f  sea rch  warran ts and  se i zu re  o f  re l evan t  reco rds f rom  Fl i gh tHub 's headquarte rs ea rl i e r th i s yea r.

T he  Bureau  a l l eges tha t  Fl i gh tHub  has genera ted  m i l l i ons o f  do l l a rs i n  revenue  f rom  fees tha t  a re  i ncu rred  by custom ers on  the  basi s o f  m a te ri a l l y fa l se
o r m i sl ead i ng  genera l  i m pressi ons crea ted  on  Fl i gh tHub 's websi tes,  wh i ch  the  Bureau  con tends a re  no t  cu red  by con trad i cto ry d i scl a i m ers and  f i ne  p ri n t
i n  the  websi tes'  te rm s and  cond i t i ons.  T h i s dem onstra tes the  Bureau 's cl ea r posi t i on  tha t  i t  wi l l  no t  a l l ow pa rt i es who  advert i se  on l i ne  to  escape
m i sl ead i ng  genera l  i m pressi ons based  on  d i scl a i m ers and  f i ne  p ri n t  tha t  rea l i st i ca l l y a re  no t  read  by m any custom ers.

Fl i gh tHub 's p ri m ary conduct  a t  i ssue ,  wh i ch  the  Bureau  says i t  has rece i ved  thousands o f  com p l a i n ts abou t ,  i s:

1.  Represen ta t i ons crea t i ng  the  genera l  i m pressi on  tha t  custom ers can  se l ect  a  sea t  on  a  f l i gh t  i n  advance  fo r no  add i t i ona l  fee ,  and /o r tha t
custom ers' sea t i ng  cho i ce  wou l d  be  p rovi ded  to  the  a i rl i ne  by Fl i gh tHub ;

2.  Represen ta t i ons crea t i ng  the  genera l  i m pressi on  tha t  custom ers can  cance l  and /o r rebook the i r f l i gh ts wi thou t  payi ng  any add i t i ona l  fees and /o r
tha t  Fl i gh tHub 's cance l l a t i on  and  rebooki ng  op t i ons p rovi de  custom ers wi th  cance l l a t i on  and  rebooki ng  f l exi b i l i ty beyond  tha t  o ffe red  by the
a i rl i ne  on  wh i ch  they pu rchased  a  t i cke t ;  and

3.  Represen ta t i ons crea t i ng  the  genera l  i m pressi on  tha t  custom ers can  book f l i gh ts fo r tax and  fee -i ncl uded  p ri ces,  when  i n  fact  the  f l i gh ts cost  a
h i gher p ri ce  wi th  these  charges added .

Fl i gh tHub 's ag reem ent to  a  p re -j udgem ent consen t  ag reem ent suggests tha t  they concl uded  tha t  they wou l d  be  un l i ke l y to  de fea t  a  m o t i on  fo r a
tem pora ry o rde r tha t  cou l d  have  been  b rough t  by the  Bureau  to  fo rce  Fl i gh tHub  to  i m p l em ent these  changes p ri o r to  a  t ri a l .  Such  an  o rde r wou l d  have
requ i red  the  Bureau  to  show tha t  the  rep resen ta t i ons a t  i ssue  wou l d  l ead  to  "se ri ous ha rm "  wh i l e  a  t ri a l  i s pend i ng .

T he  Fl i gh tHub  i nvest i ga t i on  com es on  the  hee l s o f  ano the r no tab l e  se t t l em en t i n  the  d i g i ta l  econom y by the  Bureau  ove r the  sum m er,  wi th
T i cke tm aste r.  In  June ,  T i cke tm aste r and  re l a ted  com pan i es ag reed  to  pay a  $4  m i l l i on  pena l ty and  $500 ,000  i n  costs to  reso l ve  a  p roceed i ng  i nvo l vi ng
m i sl ead i ng  p ri ci ng  cl a i m s i n  on l i ne  t i cke t  sa l es.  T he  Bureau 's i nvest i ga t i on  i n to  T i cke tm aste r concl uded  tha t  T i cke tm aste r's advert i sed  p ri ces were  no t
actua l l y a t ta i nab l e  because  they added  m anda to ry fees du ri ng  the  l a te r stages o f  the  pu rchasi ng  p rocess.  T he  on l i ne  pu rchasi ng  p rocess sh i e l ded  non-
op t i ona l  fees,  such  as "se rvi ce  fees"  i n  f i ne  p ri n t ,  o r on l y revea l ed  the  to ta l  am oun t i n  the  l ast  steps o f  the  pu rchasi ng  p rocess,  a f te r custom ers had
i nvested  t i m e  and  e ffo rt  to  se l ect  sea ts and  i npu t  pu rchasi ng  i n fo rm at i on .  As a  resu l t ,  th i s "d ri p  p ri ci ng "  resu l ted  i n  consum ers payi ng  m ore  than  20  pe r
cen t ,  and  i n  som e cases,  65  pe r cen t  m ore  than  the  advert i sed  p ri ce .

Bo th  o f  these  cases dem onstra te  the  Bureau 's i ncreasi ng l y st ri ngen t  en fo rcem ent e ffo rts regard i ng  m i sl ead i ng  advert i si ng  i n  on l i ne  fo rm ats across
m u l t i p l e  i ndustri es.  In  o rde r to  ensure  com p l i ance  wi th  the  Act ,  and  to  avo i d  cost l y i nvest i ga t i ons and  onerous f i nes,  advert i se rs shou l d  be  su re  to
i m p l em ent the  fo l l owi ng  p ract i ces:

Pri ces shou l d  be  advert i sed  i ncl usi ve  o f  a l l  fees and  taxes a t  the  ou tse t  o f  the  pu rchasi ng  p rocess.  Non-op t i ona l  fees shou l d  be  cl ea rl y d i scl osed  to
custom ers p ri o r to  a l l owi ng  the  consum er to  reach  the  'check-ou t '  page ;

Term s and  Cond i t i ons,  and  d i scl a i m ers on  websi te  shou l d  be  cl ea r and  easy to  access on  websi tes fo r consum ers.  I t  i s i m portan t  to  rem em ber tha t  i n
de te rm i n i ng  whe the r a  rep resen ta t i on  m ade  to  the  pub l i c i s m i sl ead i ng ,  the  Bureau  l ooks a t  the  ove ra l l  genera l  i m pressi on  conveyed  by a
rep resen ta t i on ,  and  tha t  f i ne  p ri n t  d i scl a i m ers o r re l i ance  on  l i te ra l  m ean i ngs tha t  a re  no t  l i ke l y to  be  understood  by ave rage  consum ers a re  no t
su ff i ci en t ;  and

A co rpo ra te  com p l i ance  p rog ram  shou l d  be  i m p l em ented  i n  o rde r to  revi ew advert i si ng ,  and  to  ensure  tha t  any advert i si ng  o f  p ri ces does no t
con f l i ct  wi th  the  Compet i t i on  Act.

I f  you  have  any quest i ons regard i ng  the  above ,  p l ease  fee l  f ree  to  con tact  us.

By:  Denes A.  Ro thsch i l d,  Dan i e l l e  Ri dou t
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