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ARTICLE

B.C. Court of Appeal Overturns Award of 18 Months Severance Package Based on an
Oral Promise

T he  quest i on  be fo re  the  B.C. Court  o f  Appea l  i n  Aubrey v.  Teck Hi gh l and  Va l l ey Copper Partne rsh i p,  2017  BCCA 144 ,  was whe the r the  em p l oye r had
m ade  an  o ra l  p rom i se  to  an  em p l oyee  to  pay an  18 -m on th  severance  package  equa l  to  $176 ,250  a t  the  t i m e  o f  separa t i on ,  regard l ess o f  whe the r the
em p l oyee  re t i red  o r was te rm i na ted .

The Facts

T he  em p l oye r opera ted  a  copper m i ne  and  em p l oyed  ove r 1000  un i on i zed  em p l oyees,  as we l l  as abou t  300  non-un i on i zed  supervi so rs,  m anagers and
m anageri a l  support  sta ff .  T he  em p l oye r had  a  p ract i ce  o f  h i ri ng  un i on i zed  em p l oyees fo r i ts non-un i on i zed  supervi so ry and  m anageri a l  posi t i ons,  and
o ffe ri ng  them  severance  packages a t  the  t i m e  o f  h i ri ng  equ i va l en t  to  one  m on th  pe r yea r o f  se rvi ce ,  to  a  m axi m um  o f  18  o r 24  m on ths,  depend i ng  on
the  posi t i on .  Two  em p l oyees — M r.  Jyl ha  and  M r.  Aubrey — a rgued  they had  been  o ra l l y p rom i sed  severance  packages o f  18  m on ths on  re t i rem en t a t
the  t i m e  they were  h i red  i n to  non-un i on i zed  posi t i ons,  tha t  the  p rom i ses const i tu ted  exp ress te rm s o f  the i r em p l oym ent con tracts,  and  tha t  they had
been  wrong fu l l y den i ed  the  severance  packages when  they re t i red .

T he  t ri a l  j udge  ag reed  tha t  the  em p l oye r had  o ra l l y p rom i sed  these  severance  packages to  the  two  em p l oyees,  and  tha t  by vi rtue  o f  these  p rom i ses the
severance  en t i t l em en ts were  exp ress o ra l  te rm s o f  the  em p l oyees' con tracts.  T h i s was no twi thstand i ng  tha t  the i r wri t ten  em p l oym ent con tracts d i d  no t
p rovi de  fo r the  severance  packages.  T he  t ri a l  j udge  re l i ed  on  evi dence  tha t  the  em p l oye r had  d i scussed  these  severance  packages wi th  the  em p l oyees
pri o r to  h i ri ng  them  from  the  un i on i zed  posi t i ons,  and  tha t  som e o the r te rm s o f  the i r em p l oym ent were  no t  con ta i ned  i n  the i r wri t ten  em p l oym ent
con tracts.  T here  was add i t i ona l  evi dence  on l y wi th  respect  to  M r.  Jyl ha  tha t  he  had  i n i t i a l l y re j ected  the  posi t i on  because  he  fe l t  h i s un i on  pensi on  was
m ore  va l uab l e ,  be fo re  the  em p l oye r assu red  h i m  tha t  he  wou l d  rece i ve  the  severance  package  on  re t i rem en t o r l eavi ng  the  em p l oye r.  In te rest i ng l y,  the
tri a l  j udge  a l so  com m ented  tha t  a  l a rge  co rpo ra t i on  wi th  a  hum an resources departm en t,  dea l i ng  wi th  unsoph i st i ca ted  i nd i vi dua l  em p l oyees,  shou l d
cl ea rl y se t  ou t  the  te rm s o f  the  em p l oym ent con tract  to  avo i d  the  ri sk o f  adverse  i n fe rences be i ng  d rawn  f rom  the  absence  o f  exp ress te rm s.

T he  em p l oye r appea l ed  bo th  awards,  bu t  abandoned  i ts appea l  aga i nst  M r.  Jyl ha  (p resum ab l y because  the re  was stronger evi dence  tha t  the  severance
package  had  been  p rom i sed  to  h i m  on  re t i rem en t) so  tha t  on l y the  18 -m on th  severance  package  awarded  to  M r.  Aubrey was be fo re  the  Court  o f  Appea l .
In  a  j udgem ent re l eased  i n  Apri l ,  the  Court  o f  Appea l  he l d  tha t  the  t ri a l  j udge  e rred  by f i nd i ng  tha t  the  em p l oye r had  p rom i sed  M r.  Aubrey tha t  the
severance  package  was payab l e  on  re t i rem en t,  as opposed  to  on l y on  te rm i na t i on .  T he  Court  o f  Appea l  found  tha t  wh i l e  i t  was cl ea r M r.  Aubrey
be l i eved  tha t  he  was be i ng  p rom i sed  the  severance  package  i f  he  re t i red ,  the re  was no  evi dence  the  em p l oye r had  actua l l y re fe renced  re t i rem en t when
d i scussi ng  the  severance  package  wi th  h i m . Because  M r.  Aubrey had  re t i red  ra the r than  i nvo l un ta ri l y l e f t ,  the  paym ent o f  the  severance  package  was
never t ri gge red .

Conclusion

T he  Court  o f  Appea l 's deci si on  recon f i rm s tha t  i n  o rde r fo r an  o ra l  p rom i se  to  const i tu te  an  exp ress te rm  o f  the  em p l oym ent con tract ,  the  te rm  m ust  be
su ff i ci en t l y ce rta i n ,  based  on  wha t  the  pa rt i es have  ob j ect i ve l y com m un i ca ted .  However,  i t  a l so  o ffe rs a  cau t i on  to  em p l oye rs aga i nst  m aki ng  o ra l
p rom i ses a t  the  t i m e  o f  h i ri ng  tha t  a re  no t  con ta i ned  i n  the  em p l oym ent con tract .  To  tha t  end ,  i t  i s no tab l e  tha t  the  em p l oye r abandoned  i ts appea l  o f
the  severance  package  worth  $169 ,800  awarded  to  M r.  Jyl ha .  T he  takeaway fo r em p l oye rs f rom  th i s i s to  ensure  tha t  a l l  o f  the  te rm s o f  em p l oym ent a re
se t  ou t  i n  wri t ten  em p l oym ent con tracts,  and  to  no t  a l l ow i n fo rm a l  com pensa t i on  schem es to  exi st  ou tsi de  o f  the  con tracts.
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