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ARTICLE

The Debate Regarding an Employer’s Duty to Accommodate On the Basis of Family
Status Continues…

Courts and  Hum an Ri gh ts T ri buna l s have  l ong  deba ted  the  exten t  o f  an  em p l oye r’s l ega l  ob l i ga t i ons when  i t  com es to  accom m odat i ng  em p l oyees i n
the i r fam i l y sta tus responsi b i l i t i es.  Un fo rtuna te l y,  i n  On ta ri o ,  the  test  fo r fam i l y sta tus accom m odat i on  con t i nues to  rem a i n  unse t t l ed  wi th  the  l a test
deci si on ,  Si mpson  v.  Prana jen  Group  L td .  o /a  Ni mi gon  Re t i remen t Home,  2019  HRT O 10 .

The Facts

In  th i s On ta ri o  hum an ri gh ts case ,  S i m pson  worked  fo r the  em p l oye r as a  pe rsona l  support  worke r fo r approxi m a te l y fou r yea rs.  She  was a  m othe r o f  two
ch i l d ren .  Her o l dest  ch i l d ,  who  was f i ve  years o l d ,  was au t i st i c and  requ i red  the  a t tendance  o f  a  ca reg i ve r to  m ee t the  schoo l  bus a t  the  end  o f  each
schoo l  day.  S i m pson  was the  on l y ca reg i ve r i n  he r fam i l y who  was ab l e  to  p i ck up  he r son  f rom  the  bus.  T he  em p l oye r was a l ways aware  o f  S i m pson ’s
son  and  h i s speci a l  needs ci rcum stances.

In  M arch ,  2017 ,  the  em p l oye r p roposed  to  am end  S i m pson ’s work hours bu t  S i m pson  was unab l e  to  accep t  the  changes,  as the  schedu l i ng  changes
wou l d  con f l i ct  wi th  he r ch i l dca re  ob l i ga t i ons.  In i t i a l l y,  the  em p l oye r showed  wi l l i ngness to  accom m odate  S i m pson ’s schedu l e  by o ffe ri ng  he r m i dn i gh t
sh i f ts.  However,  the  em p l oye r re t racted  the  o ffe r i n  Apri l  2017 ,  when  S i m pson  ca l l ed  i n  si ck to  work wi thou t  g i vi ng  enough  no t i ce .  Upon  rece i vi ng  the
no t i ce  o f  absence  f rom  S i m pson ,  the  em p l oye r i ssued  a  wri t ten  warn i ng ,  wh i ch  a l l eged  tha t  S i m pson  neg l ected  he r em p l oym ent responsi b i l i t i es by
fa i l i ng  to  sou rce  a  subst i tu te  co l l eague  to  cover he r sh i f t .  A few days a f te r the  i nci den t ,  the  em p l oye r i ssued  an  advi sem ent wh i ch  sta ted  tha t  a l l
pe rsona l  support  worke rs a re  requ i red  to  p rovi de  48  hours’ no t i ce  o f  absence  o r accep t  the  responsi b i l i ty o f  sou rci ng  a  subst i tu te  co l l eague  to  cover any
absen tee i sm .

On M ay 19 ,  2017 ,  S i m pson  was i n fo rm ed  tha t  she  wou l d  no  l onger be  swi tch i ng  to  the  m i dn i gh t  sh i f t  because  she  had  ca l l ed  i n  si ck i n  Apri l  wi thou t
g i vi ng  enough  no t i ce .  When  S i m pson  i n fo rm ed  the  em p l oye r tha t  she  was unab l e  to  accep t  the  change  i n  schedu l e  as a  resu l t  o f  he r p revi ousl y-
d i scl osed  ch i l dca re  ob l i ga t i ons,  Ni m i gon  te rm i na ted  he r em p l oym ent.  T he  em p l oye r cl a i m ed  tha t  the  te rm i na t i on  was based  on  severa l  cases o f
m i sconduct  wh i ch  i ncl uded  poor a t tendance ,  fa i l i ng  to  fo l l ow i nstruct i ons,  crea t i ng  a  d i stu rbance  and  poor pe rfo rm ance .

Tribunal Decision

T he  t ri buna l  found  tha t  S i m pson ’s te rm i na t i on  was d i scri m i na to ry because  i t  was based ,  a t  l east  i n  pa rt ,  because  o f  he r i nab i l i ty to  work a f te rnoon  sh i f ts
due  to  ch i l dca re  responsi b i l i t i es.  T he  t ri buna l  fu rthe r de te rm i ned  tha t  the  em p l oye r’s deci si on  to  wi thd raw the  o ffe r to  a l l ow S i m pson  to  work m i dn i gh t
sh i f ts was a  fa i l u re  to  accom m odate  he r fam i l y sta tus ob l i ga t i ons.

T he  vi ce  cha i r no ted  tha t  du ri ng  the  course  o f  he r em p l oym ent wi th  Ni m i gon ,  S i m pson  had  a  ve ry good  a t tendance  reco rd  and  was ra re l y absen t  f rom
work due  to  i l l ness.  On  p revi ous occasi ons,  S i m pson  wou l d  p rovi de  advanced  no t i ce  o f  j ust  a  few hours i f  she  o r he r ch i l d ren  were  i l l  and  i t  was the
em p l oye r,  and  no t  S i m pson ,  who  wou l d  source  a  subst i tu te  co l l eague  to  cover he r sh i f ts.  I t  was the re fo re  evi den t  tha t  Ni g i m on  departed  f rom  i ts usua l
p ract i ces and  p rocedures by i ssu i ng  the  wri t ten  warn i ng  to  S i m pson  and  cl a i m i ng  tha t  she  was responsi b l e  fo r sou rci ng  a  subst i tu te  co l l eague .

Perhaps the  m ost  i m portan t  e l em en t o f  the  deci si on  was tha t  the  t ri buna l  decl i ned  to  take  the  opportun i ty to  cl a ri fy whe the r the  test  de ri ved  f rom  the
Federa l  Court  o f  Appea l  deci si on  o f  Canada  (At to rney Genera l ) v Johnstone (Johnstone ) o r the  m ore  recen t  test  ou t l i ned  i n  the  t ri buna l ’s deci si on
o f  Mi se t i ch  v Va l ue  Vi l l age  Sto res Inc.  (Mi se t i ch ) shou l d  be  app l i ed  i n  cases o f  d i scri m i na t i on  on  the  basi s o f  fam i l y sta tus.

T he  Federa l  Court  o f  Appea l  i n  Johnstone  he l d  tha t  app l i can ts m ust  dem onstra te  tha t :  1 ) the i r ch i l dca re  ob l i ga t i ons engages the  app l i can t ’s “l ega l
responsi b i l i ty” fo r tha t  ch i l d ,  as opposed  to  pe rsona l  cho i ce ;  2 ) the  app l i can t  has m ade  reasonab l e  e ffo rts to  m ee t those  ob l i ga t i ons th rough  reasonab l e
a l te rna t i ve  so l u t i ons and  tha t  no  such  a l te rna t i ve  so l u t i on  i s reasonab l y assessab l e  (as a  fo rm  o f  “se l f -accom m odat i on ”);  and  f i na l l y,  3 ) tha t  the  resu l t i ng
i m pact  o f  the  workp l ace  ru l e  i n te rfe res wi th  the  i nd i vi dua l ’s ab i l i ty to  fu l f i l l  the i r ch i l dca re  ob l i ga t i ons i n  m ore  than  j ust  a  t ri vi a l  o r i nsubstan t i a l  way.

T he  t ri buna l  re j ected  th i s approach  i n  Mi se t i ch  as be i ng  too  onerous and  i nappropri a te l y con f l a t i ng  the  test  to  m ee t fo r d i scri m i na t i on  and
accom m odat i on  on  the  basi s o f  fam i l y sta tus by,  fo r exam p l e ,  requ i ri ng  app l i can ts to  dem onstra te  tha t  they a t tem pted  to  “se l f -accom m odate .” T he
tri buna l  he l d  tha t  the  test  to  be  app l i ed  fo r hum an ri gh ts cases shou l d  a l ways be  the  sam e, regard l ess o f  the  p roh i b i ted  g round  tha t  i t  i nvo l ves.  T hus,
the  app l i can t  m ust  on l y be  ab l e  to  p rove  tha t  they a re  i n  a  pa ren t  and  ch i l d  re l a t i onsh i p ,  tha t  they have  experi enced  adverse  t rea tm en t,  and  tha t  tha t
t rea tm en t was due ,  a t  l east  i n  pa rt ,  to  d i scri m i na t i on  based  on  the i r fam i l y sta tus.

In  th i s case ,  the  t ri buna l  d i d  no t  de te rm i ne  wh i ch  test  shou l d  be  app l i ed  fo r de te rm i n i ng  fam i l y sta tus cases bu t  no ted  tha t ,  regard l ess o f  the
appropri a te  standard ,  Ni m i gon ’s deci si on  to  te rm i na te  S i m pson  was d i scri m i na to ry and  tha t  the  em p l oye r u l t i m a te l y fa i l ed  i n  i ts ob l i ga t i on  to
accom m odate  he r.

Ul t i m a te l y,  the  t ri buna l  awarded  S i m pson  $30 ,000  i n  com pensa t i on  fo r i n j u ry to  d i gn i ty,  fee l i ngs and  se l f -respect .

Takeaway for Employers

Whi l e  th i s case  d i d  ve ry l i t t l e  to  cl a ri fy the  appropri a te  test  fo r fam i l y-sta tus d i scri m i na t i on  and  accom m odat i on  under the  On ta ri o  Human Ri gh ts
Code , the  key l esson  fo r em p l oye rs i s to  consi de r schedu l i ng  accom m odat i ons as a  tem pora ry m easure  (wherever possi b l e ) wh i l e  a l so  assi st i ng  the i r
em p l oyees to  exp l o re  o the r ch i l dca re  o r e l de rca re  a rrangem ents.  T h i s wi l l  go  a  l ong  way i n  dem onstra t i ng  tha t  bo th  tests fo r accom m odat i ng  an
i nd i vi dua l ’s fam i l y sta tus responsi b i l i t i es,  as ou t l i ned  i n  Johnstone  and  Mi se t i ch ,  are  sa t i sf i ed .
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