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ARTICLE

Where to Draw the Line on Pre-Certif ication Discovery: Karasik v. Yahoo
In  the  recen t  deci si on  o f  Just i ce  Pere l l  i n  Karasi k v.  Yahoo  Inc. ,  a  m o t i on  by the  rep resen ta t i ve  p l a i n t i f fs fo r p roduct i on  o f  Yahoo ’s Canad i an  use r
da tabase  was d i sm i ssed .  Wh i l e  Pere l l  J.  app l i ed  we l l -estab l i shed  p ri nci p l es i n  reach i ng  th i s concl usi on ,  the  m ot i on  i l l ust ra tes the  ru l e  tha t  docum enta ry
p roduct i on  p ri o r to  ce rt i f i ca t i on  wi l l  be  l i m i ted  wi th i n  the  con f i nes o f  be i ng  p roport i ona te ,  re l evan t  and  necessary to  ce rt i f i ca t i on  i tse l f .

By way o f  background ,  i n  2016  severa l  rep resen ta t i ve  p l a i n t i f fs com m enced  a  p roposed  cl ass act i on  aga i nst  Yahoo  advanci ng  p ri vacy to rts and  ce rta i n
sta tu to ry cl a i m s a ri si ng  f rom  l a rge  da ta  b reaches tha t  occu rred  i n  2013 ,  2014  and  2016 .  I t  was wi de l y be l i eved  tha t  the  Russi an  sta te  securi ty se rvi ce
was responsi b l e  fo r the  cyber-a t tacks tha t  com prom i sed  Yahoo  use r accoun ts worl dwi de .

In  response  to  the  p l a i n t i f fs’ ce rt i f i ca t i on  m ate ri a l s,  the  de fendan ts de l i ve red  severa l  a ff i davi ts,  i ncl ud i ng  one  sworn  by an  expert  i n  i n fo rm at i on  system s
i n  response  to  the  p l a i n t i f fs’ expert  evi dence .

Pri o r to  cross-exam i na t i ons,  the  p l a i n t i f fs m ade  20  requests fo r i n fo rm at i on  and  docum ents re fe rred  to  i n  the  respond i ng  a ff i davi ts.  Wh i l e  Yahoo
de l i ve red  substan t i a l l y a l l  o f  the  requested  i n fo rm at i on ,  i t  ob j ected  to  a  request  fo r the  p roduct i on  o f  Yahoo ’s da tabase  o f  i ts 16 .9  m i l l i on  Canad i an
users.  T he  da tabase  had  been  p rovi ded  to  the  de fendan ts’ expert  to  assi st  i n  p repari ng  he r report .

T he  p l a i n t i f fs b rough t  a  m o t i on  to  com pe l  p roduct i on .  Just i ce  Pere l l  se t  ou t  the  gu i d i ng  p ri nci p l es tha t  govern  p re -ce rt i f i ca t i on  docum enta ry d i scovery:

1.  T here  i s no  au tom at i c ri gh t  to  d i scovery a t  the  ce rt i f i ca t i on  stage ;

2.  T he  onus i s on  the  pa rty seeki ng  the  docum ents to  exp l a i n  why the  docum ents a re  re l evan t  to  the  i ssues on  ce rt i f i ca t i on ,  wh i ch  i s by i ts na tu re
p rocedura l  and  does no t  go  to  the  m eri ts o f  the  act i on .  Ba l d  asse rt i ons tha t  the  docum ents m ay be  re l evan t  wi l l  no t  su ff i ce ;

3.  A t  the  p re -ce rt i f i ca t i on  stage ,  p roport i ona l i ty i s o f  pa rt i cu l a r concern ,  and  the  p roduct i on  m ust  be  con f i ned  to  wha t  i s necessary to  i n fo rm  the
cert i f i ca t i on  heari ng ;  and

4.  A gu i d i ng  p ri nci pa l  i s fa i rness,  i n  tha t  p roduct i on  shou l d  no t  be  undu l y bu rdensom e, ye t  a  pa rty shou l d  no t  ho l d  back p roduct i on  o the rwi se  needed
by i ts opponen t  to  i n fo rm  the  focussed  pu rposes o f  the  ce rt i f i ca t i on  heari ng .

Pere l l  J.  he l d  tha t  the  p l a i n t i f fs d i d  no t  estab l i sh  why the  extensi ve  da tabase  was needed  to  pe rm i t  cross-exam i na t i on  o f  the  de fendan ts’ expert .  Wh i l e
the  expert  extracted  i n fo rm at i on  f rom  the  da tabase  to  d raw her concl usi ons,  the re  was no  suggest i on  tha t  the  i n fo rm at i on  was i naccura te  o r why access
to  the  da ta  was necessary to  a l l ow fo r cross-exam i na t i on  on  the  expert ’s m e thodo l ogy.  Just i ce  Pere l l  a l so  no ted  tha t  Yahoo  had  o the rwi se  m ade
extensi ve  p roduct i on  and  tha t  the  request  fo r the  da tabase  was d i sp roport i ona te  i n  the  ci rcum stances o f  the  m ot i on .

Wh i l e  the  m ot i on  reasons a re  no t  extensi ve ,  o r nove l ,  the  deci si on  addresses the  app l i ca t i on  o f  p roport i ona l i ty to  d i scovery i n  the  cl ass act i ons con text .
In  the  typ i ca l  l i t i ga t i on  se t t i ng ,  the  pa rt i es can  o f ten  reach  ag reem ent on  the  scope  o f  docum enta ry p roduct i on ,  as bo th  si des wi l l  be  sub j ect  to  the
sam e p roduct i on  ob l i ga t i ons,  and  wi l l  a l so  be  sub j ect  to  si m i l a r bu rdens i n  te rm s o f  m ee t i ng  those  ob l i ga t i ons.  T h i s i s no t  the  case  i n  cl ass act i ons,
where  an  i n fo rm at i ona l  asym m etry resu l ts f rom  the  fact  tha t  p ract i ca l l y a l l  o f  the  re l evan t  reco rds a re  typ i ca l l y i n  the  hands o f  the  de fendan ts.  Wh i l e
p l a i n t i f fs shou l d  no t  be  p re j ud i ced  by an  i nab i l i ty to  re l y on  docum ents t ru l y re l evan t  and  necessary to  m ee t i ng  the  test  fo r ce rt i f i ca t i on ,  d i scovery
shou l d  no t  be  pe rm i t ted  to  be  used  as a  l eve r to  push  fo r se t t l em en t th rough  i m posi ng  wi de -rang i ng  and  onerous p roduct i on  ob l i ga t i ons on  de fendan ts.
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