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ARTICLE

B.C. Court Of Appeal Adopts A New Approach To Contractual Amendments
T he  B.C. Court  o f  Appea l  has recen t l y adop ted  a  si gn i f i can t  re fo rm  to  the  "p ri nci p l e  o f  consi de ra t i on "  tha t  a l l  em p l oye rs shou l d  be  aware  o f .  

When  pa rt i es to  a  con tract  ag ree  to  am end  the  con tract ’s te rm s,  the  com m on l aw has a l ways requ i red  each  pa rty to  rece i ve  f resh  consi de ra t i on .  T he
purpose  o f  th i s i s to  d i st i ngu i sh  a  g ra tu i tous p rom i se  f rom  a  l ega l  ob l i ga t i on .  To  be  en fo rceab l e ,  a  pa rty shou l d  rece i ve  som eth i ng  o f  va l ue  (e .g . ,  a
paym ent,  bene f i t ,  avo i d i ng  a  l oss,  e tc. ) i n  exchange  fo r i ts p rom i se  to  ab i de  by new con tractua l  te rm s.  

In  the  workp l ace ,  em p l oye rs a re  o f ten  con fron ted  wi th  the  need  fo r f resh  consi de ra t i on  when  they seek to  i m p l em ent new con tractua l  te rm s fo r ongo i ng
em p l oyees.  Fo r i nstance ,  when  an  em p l oyee ’s ro l e  i n  the  com pany evo l ves to  the  po i n t  tha t  a  non-so l i ci ta t i on  o r non-com pet i t i on  covenan t  m ay be
necessary.  In  these  cases,  the  requ i rem en t fo r f resh  consi de ra t i on  i s o f ten  qu i te  vague .  Courts have  p rovi ded  l i t t l e  gu i dance  on  whe the r they wi l l
scru t i n i ze  the  am oun t o f  a  paym ent to  an  em p l oyee ,  and  em p l oye rs a re  l e f t  to  specu l a te  as to  wha t  am oun t m i gh t  be  su ff i ci en t .  

The Rosas v. Toca Case

I t  i s i n  l i gh t  o f  these  cha l l enges tha t  the  Court  o f  Appea l ’s deci si on  i n  Rosas v.  Toca,  2018  BCCA 191  i s si gn i f i can t .  T he  case  concerned  M s. Rosas,  who
had  won  $4 .163  m i l l i on  i n  the  l o t te ry,  and  ag reed  to  l oan  $600 ,000  o f  he r wi nn i ngs to  he r f ri end  M s.  Toca  to  a l l ow he r to  buy a  hom e, wi th  the  l oan  to
be  repa i d  i n  a  year.  M s.  Toca  d i d  no t  repay the  l oan  i n  a  year;  i nstead ,  each  year she  wou l d  ask fo r ano the r yea r to  pay,  and  then  ano the r.  Each  t i m e ,
M s. Rosas ag reed .   When , a f te r seven  years,  M s.  Rosas f i na l l y sued  to  recover the  am oun t o f  the  l oan ,  M s.  Toca  a rgued  tha t  each  ag reem ent by M s.
Rosas to  g i ve  M s.  Toca  ano the r yea r to  pay was unen fo rceab l e  because  M s. Rosas had  no t  rece i ved  any consi de ra t i on  f rom  M s. Toca  i n  exchange  fo r
he r p rom i se  to  g i ve  M s.  Toca  ano the r yea r.  Accord i ng l y,  M s.  Toca  successfu l l y a rgued  a t  t ri a l  tha t  M s.  Rosas was seeki ng  to  en fo rce  a  seven  year o l d
con tract ,  and  the  l i m i ta t i on  pe ri od  (a t  tha t  t i m e ,  si x yea rs) had  exp i red .  

Faced  wi th  these  d i ff i cu l t  facts –  M s.  Toca  bene f i t t i ng  f rom  havi ng  g i ven  no th i ng  to  M s.  Rosas i n  exchange  fo r M s.  Rosas generousl y g i vi ng  M s.  Toca
m ore  t i m e  to  pay –  Ch i e f  Just i ce  Baum an wri t i ng  fo r the  court  found  tha t  the  t i m e  had  com e to  re fo rm  the  l aw o f  consi de ra t i on .  Under the  new
approach ,  when  pa rt i es to  a  con tract  ag ree  to  va ry i ts te rm s,  the  va ri a t i on  shou l d  be  en fo rceab l e  wi thou t  f resh  consi de ra t i on ,  absen t  du ress,
unconsci onab i l i ty,  o r o the r pub l i c po l i cy concerns,  wh i ch  wou l d  render an  o the rwi se  va l i d  te rm  unen fo rceab l e .  T here fo re ,  wh i l e  a  va ri a t i on  supported  by
consi de ra t i on  m ay con t i nue  to  be  en fo rceab l e ,  a  l ack o f  f resh  consi de ra t i on  wi l l  no  l onger be  de te rm i na t i ve .  Usi ng  th i s approach ,  the  Court  found  tha t
each  extensi on  M s.  Rosas gave  M s. Toca  was an  en fo rceab l e  va ri a t i on  o f  the i r ag reem ent,  and  M s.  Rosas’s act i on  was we l l  wi th i n  the  l i m i ta t i on  pe ri od .
Accord i ng l y,  M s.  Rosas was g ran ted  j udgm ent i n  the  am oun t o f  $600 ,000  p l us p re j udgm ent i n te rest .

The Takeaway

An i m portan t  cavea t  fo r em p l oye rs i s tha t  th i s case  was deci ded  i n  the  con text  o f  an  unpa i d  deb t ,  no t  an  em p l oym ent re l a t i onsh i p ,  and  i t  i s too  soon  to
know wi th  ce rta i n ty how courts wi l l  app l y th i s new approach  on  d i ffe ren t  facts.  I t  wi l l  a l so  be  i n te rest i ng  to  see  whe the r j u ri sd i ct i ons ou tsi de  o f  B .C.
consi de r and  adop t  th i s approach .  Gi ven  the  recogn i zed  power i m ba l ance  tha t  i s o f ten  p resen t  be tween  em p l oye rs and  em p l oyees,  i t  i s l i ke l y cou rts wi l l
rem a i n  cau t i ous i n  en fo rci ng  con tractua l  am endm ents tha t  a re  cl ea rl y m ade  to  an  em p l oyee ’s de tri m en t ,  pa rt i cu l a rl y when  the  em p l oyee  i s p ressu red  to
agree  and  d i d  no t  have  a  l eg i t i m a te  opportun i ty to  nego t i a te .   T hese  concerns cou l d  engage  the  exi st i ng  concep ts o f  du ress,  unconsci onab i l i ty,  o r
o the r pub l i c po l i cy concerns re fe renced  by the  court  as renderi ng  an  o the rwi se  va l i d  te rm  unen fo rceab l e .  In  the  i n te ri m  be fo re  the  courts p rovi de  cl a ri ty
i n  the  em p l oym ent rea l m , the  p ruden t  cho i ce  fo r em p l oye rs who  wan t to  be  ce rta i n  tha t  con tractua l  am endm ents wi l l  be  en fo rceab l e  i s to  con t i nue  to
p rovi de  f resh  consi de ra t i on .  

S t i l l ,  the  change  i n  the  l aw i s si gn i f i can t ,  and  the  Court  o f  Appea l ’s deci si on  m ay p rovi de  so l i d  foo t i ng  fo r em p l oye rs and  em p l oyees i n  m any cases to
p roceed  wi th  i ncreased  con f i dence  m ovi ng  fo rward  tha t  con tractua l  va ri a t i ons a re  en fo rceab l e  i n  the  absence  o f  f resh  consi de ra t i on ,  o r to  de fend
am endm ents tha t  have  a l ready been  i m p l em ented .  T h i s i s pa rt i cu l a rl y so  when  the re  i s a  sensi b l e  basi s fo r the  am endm ent based  on  deve l opm ents i n
the  em p l oym ent re l a t i onsh i p ,  the  am endm ent was l eg i t i m a te l y nego t i a ted ,  and  i t  i s apparen t  tha t  the  em p l oye r and  em p l oyee  be l i eved  the
am endm ent was en fo rceab l e .  As we  awa i t  fu rthe r gu i dance  f rom  the  courts,  em p l oye rs seeki ng  to  i m p l em ent changes to  te rm s o f  em p l oym ent shou l d  be
d i l i gen t  i n  ensuri ng  tha t  any new te rm s a re  p roperl y docum ented  i n  am ended  em p l oym ent ag reem ents and  tha t  ca re fu l  consi de ra t i on  i s g i ven  to  the
m anner o f  execu t i on  to  de fea t  po ten t i a l  a rgum ents o f  du ress o r unconsci onab i l i ty.  
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