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ARTICLE

Where are we with the Languishing Class Action Cases?
Defendan ts em bro i l ed  i n  cl ass p roceed i ngs a re  o f ten  t i m es p resen ted  wi th  the  i ssue  o f  p roperl y m anag i ng  cases tha t  l angu i sh  fo r yea rs fo r wan t  o f
p rosecu t i on .  Ye t ,  even  when  p l a i n t i f fs fa i l  to  p roperl y p rosecu te  such  cases,  whe the r due  to  the i r com p l exi ty,  l ack o f  m eri t ,  o r o the r reasons,  de fendan ts
a re  faced  wi th  the  p red i cam ent o f  i ncu rri ng  costs,  beyond  j ust  l ega l  fees,  to  hand l e  these  l angu i sh i ng  cases.  T h i s i ssue  i s p ropaga ted  when  these  cases
con t i nue  on  fo r yea rs ra i si ng  i ssues,  to  nam e a  few, o f  p re j ud i ce ,  evi dence  p rese rva t i on ,  and  ongo i ng  d i scl osu re  i n  f i nanci a l  reports.  In  these
ci rcum stances,  de fendan ts o f ten  m ust  deci de  be tween  poki ng  the  bear o r l e t t i ng  sl eep i ng  dogs l i e ,  no twi thstand i ng  the  costs associ a ted  wi th  e i the r
approach .

No t su rp ri si ng l y,  a  l a rge  num ber o f  i n te rested  pa rt i es who  have  p rovi ded  subm i ssi ons to  the  Law Com m i ssi on  o f  On ta ri o  ("LCO" ),  as pa rt  o f  i ts
com prehensi ve  revi ew o f  cl ass act i ons i n  the  p rovi nce ,  have  com m ented  on  th i s i ssue  wi th  m any stakeho l de rs advanci ng  the  vi ew tha t  au tom at i c
d i sm i ssa l  m echan i sm s ough t  to  be  i n t roduced  to  the  Cl ass Proceed i ngs Act  to  address these  do rm an t cases.  Som e i n te rested  pa rt i es have  suggested
tha t  e i the r a  two-year o r a  f i ve -year au tom at i c d i sm i ssa l  am endm ent be  i n t roduced  i n  cases where  no  ce rt i f i ca t i on  m ot i on  has been  f i l ed ,  pa rt i es have
no t  ag reed  to  a  t i m e tab l e ,  and  where  the re  i s no  court  o rde r pe rm i t t i ng  the  case  to  con t i nue .1

No tab l y,  the  LCO has no t  ye t  i ssued  i ts report ,  bu t  i t  wou l d  no t  be  su rp ri si ng ,  g i ven  the  subm i ssi ons rece i ved ,  i f  an  au tom at i c d i sm i ssa l  m echan i sm  were
no t  recom m ended  to  address l angu i sh i ng  cl ass act i ons.  Wi thou t  such  a  m echan i sm , pa rt i es wi l l  be  l e f t  l ooki ng  to  p rocedures p rovi ded  under the  Rul es
o f  Ci vi l  Procedure  as g rounds fo r m o t i ons to  d i sm i ss cl ass act i ons fo r de l ay2 .  In  consi de ri ng  a  m ot i on  to  d i sm i ss fo r de l ay i n  a  cl ass act i on  where  the
rep resen ta t i ve  p l a i n t i f f  took 17  years to  advance  the  act i on  to  ce rt i f i ca t i on ,  Just i ce  Gordon  o f  the  On ta ri o  Superi o r Court  used  the  test  fo r de l ay under
Ru l e  24 .01  (1 ) and  h i gh l i gh ted  tha t  even  i n  the  cl ass act i on  con text  a  d i rect  co rre l a t i on  exi sts be tween  the  de l ay associ a ted  i n  m ovi ng  the  act i on
fo rward  and  an  i n fe rence  be i ng  m ade  tha t  the  p l a i n t i f f 's i n ten t i on  to  "hav[e ]  the  m atte r de te rm i ned  on  the  m eri ts i s d i si ngenuous"3 .  T he  l onger the
de l ay,  the  st ronger the  i n fe rence  tha t  wou l d  face  p l a i n t i f fs tha t  fa i l  to  p rosecu te  such  act i ons.

As dem onstra ted  by tha t  case ,  a  successfu l  d i sm i ssa l  fo r de l ay does no t  rem ove  the  possi b i l i ty tha t  the  m ovi ng  pa rty m ay face  a  subsequen t  cl ass
p roceed i ng  by ano the r rep resen ta t i ve  p l a i n t i f f ,  sub j ect  o f  cou rse  to  the  exp i ry o f  any app l i cab l e  l i m i ta t i on  pe ri ods,  wh i ch  wi l l  resum e runn i ng  once  the
previ ous act i on  i s d i sm i ssed  fo r de l ay.  To  p ro tect  the  ri gh ts o f  such  rep resen ta t i ve  p l a i n t i f fs,  i t  has been  ra i sed  by a t  l east  som e stakeho l de rs tha t
au tom at i c d i sm i ssa l  am endm ents cou l d  p rovi de  a  requ i rem en t fo r cl ass counse l  to  g i ve  no t i ce  o f  the  adm i n i st ra t i ve  d i sm i ssa l  wi th i n  a  ce rta i n  t i m e
peri od  fo l l owi ng  the  d i sm i ssa l 4 .  Certa i n l y,  Just i ce  Gordon  found  i t  app rop ri a te  tha t  pu ta t i ve  cl ass m em bers known to  cl ass counse l  be  speci f i ca l l y
advi sed  o f  the  d i sm i ssa l  o f  the  act i on ,  the  da te  o f  the  d i sm i ssa l ,  and  the  resum pt i on  o f  app l i cab l e  l i m i ta t i on  pe ri ods as o f  the  da te  o f  the  d i sm i ssa l .  I t
rem a i ns to  be  seen  wha t  LCO's suggested  approach  wi l l  be  i n  th i s regard .

For the  t i m e  be i ng  and  absen t  the  exi stence  o f  an  appropri a te  au tom at i c d i sm i ssa l  m echan i sm s under the  Cl ass Proceed i ngs Act,  de fendan ts e l ect i ng
to  cha l l enge  the  p l a i n t i f fs on  a  m ot i on  fo r de l ay shou l d  a t  l east  ensure  tha t  they a re  no t  a  reason  fo r the  de l ay by the i r act i ons o r i nact i on .

1  See  subm i ssi ons by On ta ri o  Bar Associ a t i on ,  Innova t i ve  M ed i ci nes Canada  and  M EDEC, Ad  Hoc De fence  Counse l  Group ,  and  the  In te rna t i ona l
Associ a t i on  o f  De fence  Counse l :  h t tps: / /www. l co -cdo .o rg /en /ou r-cu rren t-p ro j ects/cl ass-act i ons.

2  A l though  d i sm i ssa l  fo r de l ay i s con tem p l a ted  by sect i on  29 (4 ) o f  the  Cl ass Proceed i ngs Act,  the  l eg i sl a t i on  does no t  se t  ou t  a  p rocedure  dea l i ng  wi th
d i sm i ssa l  fo r de l ay.  However,  the  Rul es o f  Ci vi l  Procedure  are  i nco rpo ra ted  by re fe rence  pu rsuan t  to  s.35  o f  the  l eg i sl a t i on .

3  Smi th  v Armstrong  e t  a l2018  ONSC 2435  a t  pa ra  14 .

4  Subm i ssi on  by Innova t i ve  M ed i ci nes Canada  and  M EDEC, see :  h t tp : / / i nnova t i vem ed i ci nes.ca /wp-
con ten t /up l oads/2018 /06 /20180531_ IM C_M EDEC_Subm i ssi on_LCO_Cl ass-Act i ons_Fi na l .pd f .
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