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Supreme Court of Canada Slams the Door on
CRA Challenge to Common Interest Privilege

October 25, 2018
Iggillis Holdings Inc. and lan Gillis v. Minister of National Revenue, 2018 FCA 51

Relevant To: Parties seeking to exchange privileged communications between
themselves without losing the protection of lawyer-client privilege

Issue: The Canada Revenue Agency (CRA) sought to obtain confidential legal analysis
prepared by and shared between tax lawyers acting for a buyer and a seller
(respectively) in a purchase and sale transaction, claiming that “common interest
privilege” (being an exception to the general rule that privilege is waived when privileged
materials are shared with a third party) does not exist as regards solicitor-client
privilege.

On Thursday October 25, the Supreme Court of Canada released its decision on the
CRA'’s application for leave to appeal its loss before the Federal Court of Canada

in Iggillis Holdings Inc. and lan Gillis v. Minister of National Revenue, 2018 FCA 51. The
Supreme Court rejected the CRA’s application, meaning that it will not hear the CRA’s
appeal and the Federal Court of Appeal’s decision upholding the validity of common
interest privilege in Canada is now final. This decision represents another high-level
judicial reiteration of the importance of lawyer-client privilege in Canada as a
fundamental element of the Canadian justice system, which is especially important in a
tax context in terms of preserving one’s ability to obtain legal advice on tax matters
secure in the knowledge that tax authorities cannot compel disclosure of such
confidential communications for use as an audit “road map.”

In brief, there are two basic forms of lawyer-client privilege in Canada:

« solicitor-client privilege (sometimes called “legal advice privilege”), applicable to
confidential communications between a lawyer and client for the purpose of
giving or seeking legal advice; and

« litigation privilege, attaching to communications or documents prepared during or
in anticipation of litigation, and for the dominant purpose of preparing for such
actual or anticipated litigation.!
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In Iggillis, the CRA demanded production of a tax planning memorandum prepared by
tax counsel for the purchaser of shares in a transaction apparently structured in a tax-
efficient manner largely by the purchaser but with significant input from Iggillis’s tax
counsel. Discussions between counsel resulted in a planning memorandum, describing
the proposed planning steps and counsels’ views as to the resulting tax implications.
Counsels’ confidential opinions were clearly protected from disclosure by solicitor-client
privilege, and the parties took the position that such privilege was not waived when they
shared their analysis with one another in the context of their common goals, but rather
was protected by “common interest privilege.” When the taxpayers refused to turn over
the memorandum, the CRA sought a compliance order from the Federal Court of
Canada.

The Federal Court judge agreed with the CRA, concluding (despite acknowledging “an
overwhelming acceptance of [common interest privilege as a defence to waiver of
solicitor-client privilege] in the common law world, except in thirteen states of the United
States of America”) that common interest privilege should not be accepted as a legally
valid defence to waiver of solicitor-client privilege, largely for public policy reasons. The
Federal Court of Appeal strongly disagreed, and overturned the lower court decision on
the bases that (1) the lower court judge had rendered his decision based on what he
thought the law should be, rather than what the law is, and (2) common interest
privilege is in fact “strongly implanted in Canadian law.”? The Federal Court of Appeal
concluded:

“. .. solicitor-client privilege is not waived when an opinion provided by a lawyer to one
party is disclosed, on a confidential basis, to other parties with sufficient common
interest in the same transactions. This principle applies whether the opinion is first
disclosed to the client of the particular lawyer and then to the other parties or
simultaneously to the client and the other parties. In each case, the solicitor-client
privilege that applies to the communication by the lawyer to his or her client of a legal
opinion is not waived when that opinion is disclosed, on a confidential basis, to other
parties with sufficient common interest in the same transactions.”

Taxpayers are well-advised to take whatever steps they reasonably can to create,
assert and maintain lawyer-privilege in Canada wherever possible, privilege being the
only refuge that can practically be relied upon for protecting sensitive communications
and legal analysis from overzealous tax authorities. BLG’s experts on lawyer-client
privilege assist clients in understanding all aspects of this powerful tool for maintaining
confidentiality over sensitive legal communications, including performing privilege audits
to review the suitability of existing procedures for preserving and maintaining privilege
and providing advice on improvements and best practices.

1 For more on the law of privilege in a Canadian tax context, see "Canadian Appeals
Court Reaffirms Common Interest Privilege,” Tax Notes International, April 2, 2018, p.
221.

2 For more on the Court of Appeal’s previous decision, see previous BLG Bulletin

By
Steve Suarez, Laurie Goldbach, Nadia Effendi

Expertise


http://blg.com/en/News-And-Publications/Documents/Tax-Notes-Canadian-Appeals-Court-Reaffirms-Common-Interest-Privilege_-_APR2018.pdf
http://blg.com/en/News-And-Publications/Documents/Tax-Notes-Canadian-Appeals-Court-Reaffirms-Common-Interest-Privilege_-_APR2018.pdf
http://blg.com/en/News-And-Publications/Documents/Tax-Notes-Canadian-Appeals-Court-Reaffirms-Common-Interest-Privilege_-_APR2018.pdf
https://blg.com/en/News-And-Publications/Pages/Publication_5244.aspx
https://www.blg.com/en/people/s/suarez-steve
https://www.blg.com/en/people/_deactive/g/goldbach-laurie
https://www.blg.com/en/people/e/effendi-nadia

BLG

Tax, Disputes, Appellate Advocacy

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000 De La Gauchetiere Street West Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


https://www.blg.com/en/services/practice-areas/tax
https://www.blg.com/en/services/practice-areas/disputes
https://www.blg.com/en/services/practice-areas/disputes/appellate-advocacy
http://www.blg.com
mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



