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The Competition Bureau (“Bureau”) and the Investment Review Division (“IRD”) of
Innovation, Science and Economic Development Canada have jointly issued a note that
sets out the framework for co-operation between them when they are conducting
parallel reviews of the same transaction. Although their reviews are conducted
separately, and co-operation between the Bureau and IRD has long been the norm, this
framework provides parties undergoing such reviews with an understanding of what
relevant information the Bureau and IRD will share throughout the review processes,
including submissions received from the parties, conclusions, and proposed remedies.

Competition Review in Canada

The Bureau administers and enforces the Competition Act, which regulates anti-
competitive conduct in the Canadian markets. Deals must be notified to the Bureau if
they meet both the party-size and transaction-size notification thresholds under the
Competition Act. If a deal is notifiable, the Bureau reviews the proposed transaction and
assesses its potential impact on competition in Canada. Based on the findings, the
Bureau can extend its review with supplementary requests for information, negotiate
with the parties to implement remedies such as divestiture of certain assets, or
challenge the transaction.

Foreign Investment Review in Canada

IRD administers and enforces the Investment Canada Act, which provides for the review
of significant investments in Canada by non-Canadians. It reviews transactions that
involve a non-Canadian investor and meet the transaction-size thresholds set out in the
Investment Canada Act to ensure that they result in net benefit to Canada. This review
involves a net benefit analysis based on a variety of factors including, but not limited to,
the effect of the investment on economic activities in Canada, its effect on competition
within any industry, and its compatibility with national policies. The Minister of
Innovation, Science and Economic Development Canada can prohibit the foreign
investment upon advice from IRD that a transaction is not beneficial to Canada’s
interests.
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Pre-merger notification thresholds under both the Competition Act and the Investment
Canada Act are discussed in more detail in our Eebruary 2018 bulletin. These reviews
are independent processes that apply different laws, but they can overlap when the
same transaction triggers reviews under both the Competition Act and the Investment
Canada Act. In particular, IRD’s net benefit analysis requires an assessment of impact
on competition, similar to the Bureau’s analysis. Both organizations can maximize
efficiency in general by sharing information about timeframes, common analyses, and
the remedies considered. Not surprisingly, the note sheds light on IRD’s general
practice of soliciting the Bureau’s views during the course of its foreign investment
review, which is generally expressed to parties while undergoing parallel review
processes. The note also clarifies that IRD will generally refrain from making a decision
on foreign investment without considering a complete analysis from the Bureau, which
has also been standard IRD practice, but has not previously been set out in writing for
parties’ information in advance of commencing a review.

Scope of Information Sharing

The note provides that the Bureau and IRD will cooperate during parallel reviews in the
following ways:

Participating in knowledge transfer sessions in areas of mutual interest;
Designating liaison officers for review of the same transaction;
Exchanging information on timing and other procedural matters;
Sharing submissions provided by the parties;

Sharing analytical findings and conclusions related to the effects of the
transaction on competition; and

« Communicating proposed remedies or possible undertakings.

The confidentiality of the shared information will remain intact. No information will be
shared by the Bureau or IRD if doing so would be inconsistent with obligations under
any relevant law or policy, and each organization will only comply with requests for
disclosure from third parties upon notice and consent, as are their present policies and
statutory obligations.
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