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The evolving landscape of fiduciary duties in the investment industry

Since the Client-Focused Reforms were introduced in 2019, the investment industry has
been closely following whether these reforms will result in Courts imposing fiduciary 
duties on registrants.

Against this backdrop, the proposed class action in Boal v. International Capital 
Management Inc. et al. (Boal) has been closely watched as a test case. Starting in 2021
and culminating in a 2023 decision by the Ontario Court of Appeal, Boal recognized that
investment advisors may owe fiduciary duties to clients in the context of non-managed 
accounts.

Most recently, an October 21, 2024 decision from Justice Akbarali refused to certify the 
proceeding in Boal as a class action due to a lack of commonality, finding that whether 
or not the defendants owed a fiduciary duty to their clients is an individual issue (2024 
ONSC 5803). While this recent decision closes the door on Boal continuing as a class 
action, it leaves open whether the defendants owed a fiduciary duty to one or more of 
the affected investors.

What you need to know

 Fiduciary duties are highly fact-specific. In Boal, there was significant variability 
among the advisor-client relationships and the products purchased, which 
decisively weighed against the prospect of providing common answers through a 
class action.

 The mere fact that an investment advisor operates in a securities regulatory 
environment is likely not enough, on its own, to give rise to a fiduciary 
relationship between the investment advisor and their client. However, the recent
Boal decision leaves open the possibility that an investor such as the 
representative plaintiff could establish a breach of fiduciary duty claim based on 
their individual circumstances. 

 In the context of a proposed class action against an investment advisor, 
breaches of regulatory rules (even systematic ones) may not be sufficient to 
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establish the commonality requirement that must be satisfied as a precondition to
certification.

 In Boal, the Courts considered regulatory rules requiring registrants to deal fairly, 
honestly and in good faith with clients and to address conflicts of interest in the 
“best interest of the client”. The Courts are likely to increasingly look to the Client-
Focused Reforms, which impose an analogous “best interest” standard, in 
assessing an advisor’s standard of care. 

Background

The defendants, the Sanchez brothers, were the principals of International Capital 
Management (ICM), an investment advisor corporation registered in Ontario with the 
Mutual Fund Dealers Association (MFDA), as it was then called. Through ICM, the 
Sanchez brothers promoted and sold promissory notes in a factoring company called 
IPS to a subset of their clients. The Sanchez brothers and ICM (the Sanchez 
defendants) allegedly failed to disclose to their clients that they had a significant 
ownership interest in IPS and that they were receiving commissions on each promissory
note.

In 2016, the plaintiff, Ms. Boal, learned that the MFDA was investigating the Sanchez 
defendants and seeking to stop them from selling the IPS promissory notes. Ms. Boal 
commenced a proposed class action against the Sanchez defendants for breach of 
fiduciary duty, among other things, due to their failure to disclose their non-arm’s length 
relationship with IPS. 

In 2018, the Sanchez brothers entered into a settlement with the MFDA, in which they 
admitted to selling or facilitating the sale of $25.8 million of investments in IPS.

The initial certification motion

In 2021, Justice Perell of the Superior Court dismissed a motion to certify the 
proceeding as a class action (2021 ONSC 651). He concluded that there was no viable 
claim based on an ad hoc fiduciary relationship on a class-wide basis. This decision 
was upheld by the Divisional Court (2022 ONSC 1280).

However, the Ontario Court of Appeal reversed the decisions below (2023 ONCA 840). 
The Court of Appeal held that, as pleaded, each member of the proposed class had a 
relationship of vulnerability, trust, and reliance with the Sanchez brothers. The Court of 
Appeal remitted the matter back to the Superior Court for fresh consideration of the 
common issues and preferable procedure criteria for certification.

The second certification motion

In a decision released on October 21, 2024, Justice Akbarali refused to certify the 
proceeding as a class action (2024 ONSC 5803). With the Court of Appeal having 
addressed the cause of action criterion, Justice Akbarali focused on whether there was 
a sufficient evidentiary basis to certify common issues concerning the alleged class-
wide breach of fiduciary duty.
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In seeking to establish the existence and content of class-wide fiduciary relationships, 
the plaintiff emphasized the following uncontroverted evidence: (i) the existence of the 
MFDA rules; (ii) the evidence of the Sanchez brothers that they considered each clients’
investment goals and made investment recommendations based on the clients’ best 
interests; (iii) the evidence of the Sanchez defendants that they solicited investments in 
the IPS notes and recommended that proposed class members purchase the IPS notes.
Justice Akbarali characterized the first two factors as “neutral” because they “are 
evidence of the Sanchez defendants doing their job in a regulated environment” and 
held that the law is “clear” that “this is not sufficient to give rise to a fiduciary 
relationship”. Her analysis was therefore focused on the third factor which she 
characterized as “a necessary fact that situates the breach of fiduciary duty claim in its 
context.”

Justice Akbarali ultimately concluded that the lack of commonality among proposed 
class members was fatal to certification. In dismissing certification, she made the 
following findings of fact: (i) different investors had different understandings about the 
commissions charged by the Sanchez defendants in respect of the promissory notes, 
(ii) there was significant variation in the investors’ sophistication, (iii) the investors 
placed vastly differing levels of trust in the Sanchez defendants, (iv) there were 
differences in what the investors understood about the Sanchez defendants’ ownership 
interest in IPS, and (v) the investors relied to varying degrees on the recommendations 
and advice offered by the Sanchez defendants in making their own investment 
decisions. In fact, none of the proposed class members had managed accounts. 

Based on this evidence, Justice Akbarali concluded that there was no basis that the 
existence of a class-wide fiduciary duty, its content, or its breach, could be determined 
in common across the class. Instead, she concluded that: “The determination of 
whether any particular client was in a fiduciary relationship with the Sanchez defendants
(or some, or any, of them) requires an individual inquiry”. In reaching this conclusion, 
Justice Akbarali emphasized that while the Sanchez defendants had violated the MFDA 
rules, “that is a separate question from the commonality of the question of whether there
is some basis in fact to conclude there is a common issue as to whether there exists a 
class-wide fiduciary duty that has been breached.”

Implications

Subject to possible appeals, Justice Akbarali’s decision ends the prospect of Boal
continuing as a class action. The decision has implications from both a litigation and 
advisory perspective.

First, the decision does not conclusively determine whether Ms. Boal or any of the other
investors stood in a fiduciary relationship. Ms. Boal and the other investors remain 
entitled to pursue their claims on an individual basis, rather than using the procedural 
vehicle of a class action.

Second, each of the Boal decisions has opined on the impact of securities regulatory 
standards on whether and when an investment advisor owes fiduciary duties, 
underscoring the courts’ interest in this area (see our previous analysis of the Divisional 
Court and Court of Appeal decisions). Given the unsettled nature of the law to date, 
investment advisors must take care to fully disclose and address conflicts of interest, as 
the professional requirement to resolve material conflicts of interest in the best interest 
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of the client may be found to give rise to a fiduciary obligation. For a refresher on 
conflicts of interest following the Client-Focused Reforms, see BLG’s previous article on
the Client-Focused Reforms here.

Third, the refusal to certify a class-wide breach of fiduciary duty claim in Boal does not 
spell the end of attempts to pursue class actions against securities advisors, dealers, 
and registered representatives. Whether sufficient commonality exists turns on the facts
of a particular case.

BLG will continue to monitor further developments in Boal, as well as other court 
decisions, to assess the impact of the Client-Focused Reforms. For more information 
please reach out to any of the key contacts listed below. 

By

Maureen  Doherty, Natalia  Paunic, Adrian  Pel,  Natalia  Vandervoort

Expertise

Investment Management, Securities Disputes, Class Action Defence

____________________________________________________________________________________

BLG  |  Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal 

advice for domestic and international clients across more practices and industries than any Canadian firm. 

With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of 

businesses and institutions across Canada and beyond – from M&A and capital markets, to disputes, financing,

and trademark & patent registration.

blg.com

BLG Offices

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

Montréal

1000 De La Gauchetière Street West
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an 
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific 
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or 
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written 

https://www.blg.com/en/insights/2021/03/conflicted-over-how-to-identify-and-address-conflicts
https://www.blg.com/en/insights/2021/03/conflicted-over-how-to-identify-and-address-conflicts
https://www.blg.com/en/people/d/doherty-maureen
https://www.blg.com/en/people/p/paunic-natalia
https://www.blg.com/en/people/p/pel-adrian
https://www.blg.com/en/people/v/vandervoort-natalia
https://www.blg.com/en/services/practice-areas/investment-management
https://www.blg.com/en/services/practice-areas/disputes/securities-disputes
https://www.blg.com/en/services/practice-areas/disputes/class-actions
http://www.blg.com


5

permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription 
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s 

privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.

mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



