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Introduction

The Court of Appeal rendered a seminal judgment regarding securities class actions in
Chandler v. Volkswagen Aktiengesellschaft, 2022 QCCA 272. This decision has a major
effect on the scope of the Québec Securities Act (QSA) as regards foreign issuers and
provides much needed clarity on the territorial jurisdiction of Québec courts in class
actions.

The Court of Appeal confirmed the trial court’s decision to grant the declinatory
exception raised by Volkswagen Aktiengesellschaft (Volkswagen AG), dismissing
plaintiff Lawrence Chandler (Chandler)’s class action on the ground that Québec courts
had no territorial jurisdiction.

Case summary

Mr. Chandler was authorized to institute a class action against Volkswagen AG
(Chandler v. Volkswagen Aktiengsellschaft, 2018 QCCS 2270) to compensate investors
who allegedly suffered losses due to a drop in the share price of Volkswagen AG, a
German corporation, after an emissions standards scandal became public.

Key points

The Court of Appeal confirmed that none of the connecting factors listed in Article 3148
CCQ were met. This decision is significant for several reasons:

Territorial jurisdiction can be contested even after a class action is authorized . First,
the Court of Appeal confirmed that it is possible to contest an authorization to institute a
class action and to later raise the jurisdictional argument on the merits without
attornment. The Court of Appeal thus clarified that a declinatory exception can be raised
at the merits stage even though it was not raised or was dismissed at the authorization
stage, since this decision is not res judicata.
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Security “distribution ” requirement and section 236.1 QSA . The appellant invoked
section 236.1 QSA, which sets out that an action in respect of facts related to the
distribution of a security may be brought before the court of the plaintiff's residence. The
Court of Appeal dismissed this argument as the claim was based on misrepresentations
or omissions (Art 1457 CCQ) and concluded that there was no “distribution of a security”
in this case as no securities had been issued in Québec. This conclusion is significant
because it rightly limits the scope of section 236.1 QSA. As noted by the Court, the
interpretation proposed by the appellant would have allowed any Québec investor to
bring an action before the Québec courts for any securities acquired abroad.

Real and substantial connection applicable to the entire class . Citing Sanexen! and
the general principles governing class actions in Québec, the Court of Appeal confirmed
the need to prove a real and substantial connection for all class members. Simply put,
Québec courts’ jurisdiction cannot be artificially engaged by combining several causes
of action.

The agent and the concept of “injury” in determining jurisdiction . The Court
emphasized that economic injury must be suffered and not merely recorded in Québec.
It concluded that in the case at hand, the location of the injury is determined by the
location of the formation of the securities purchase contract. The fact that investors may
have given an order to purchase in Québec is irrelevant.

No fault committed in Québec . The fact that an investor had access to documents
containing potential misrepresentations cannot be a fault in and of itself. For Québec
courts to have jurisdiction in this case, the documents in question had to have been
prepared or published in Québec.

1 Sanexen Services environnementaux inc. ¢. Englobe Corp., 2021 QCCA 1284.
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