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The Alberta Court of Appeal has provided important guidance on the treatment of pure
economic loss claims arising from construction defects. In Murray v Windsor Brunello
Ltd, 2026 ABCA 275, the ABCA confirmed that courts must distinguish between claims
involving negligent supply of defective structures and claims involving negligent
performance of professional services, as each attracts a separate duty of care analysis.

What you need to know: Pure economic loss claims
arising from construction defects

This decision reinforced three important principles:

1. Pure economic loss is not a single doctrine. Courts must identify the category of
pure economic loss at issue and apply the corresponding analytical framework.

2. The “real and substantial danger” requirement remains central to defective
structure claims, but it does not govern claims for negligent performance of
professional services.

3. Contract and tort duties may coexist. In the absence of contractual language
limiting tort liability, professionals may face concurrent liability in both contract
and negligence, for the same underlying conduct.

Background

This dispute arose from the construction of a custom residence in Wheatland County,
Alberta. The homeowners alleged that deficiencies in the design and installation of large
window and sliding door systems caused structural deflection, resulting in doors that
became increasingly difficult to operate, and ultimately failed to function as intended.
They brought their claim in contract and negligence.

Following trial, the homeowners obtained judgment of over $958,000, including pre-
judgment interest, against the project and construction manager for breach of contract.
However, the trial judge dismissed the negligence claim against the engineering
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consultant, finding that the losses constituted pure economic loss and the defects did
not create the type of “real and substantial danger” required for recovery under the
“defective structures” branch of negligence law.

Alberta Court of Appeal decision

The ABCA agreed that the homeowners’ defects claim involving the house itself
constituted a claim for pure economic loss rather than ordinary property damage.
Applying the Supreme Court of Canada’s decision in Winnipeg Condominium Corp No
36 v Bird Construction Co, the ABCA held that where one component of a complex
structure adversely affects another component of the same structure, the resulting
repair costs are a pure economic loss recoverable in negligence only if the defect
creates a “real and substantial danger”.! The ABCA further held that the trial judge
correctly concluded that the deflection of the residence’s doors and windows did not
create a “real and substantial danger”. Therefore, no duty of care arose under the
category of negligent supply of a defective structure.

However, the ABCA determined that the analysis should not have ended there. The
homeowners had also advanced a claim against the engineering consultant for
negligent performance of professional services — a distinct category of pure economic
loss. The ABCA emphasized that claims for negligent performance of a service turn on
undertaking, reliance, proximity, and foreseeability rather than the “real and substantial
danger” test applicable to defective structures.

The ABCA found that the trial judge expressly determined that the engineering
consultant undertook to provide engineering services to the homeowners, which the
homeowners reasonably relied on. The trial judge also found that injury to the
homeowners was reasonably foreseeable. These findings established the necessary
proximity and foreseeability for a duty of care.

Importantly, the ABCA rejected the proposition that the existence of a contractual
relationship precluded a negligence claim. Relying on BG Checo International Ltd v
British Columbia Hydro and Power Authority and subsequent case law, the ABCA
confirmed that there is no general prohibition against concurrent liability in contract and
tort.? Tort claims may be limited or excluded by contractual terms, but, absent such
limitations, both causes of action may coexist.

The ABCA concluded that the trial judge erred by importing the defective structures
analysis into the negligent performance of services claim. The two categories are not
mutually exclusive and must be analyzed independently. Because proximity and
foreseeability were established on the facts found at trial, the engineering consultant
was liable for negligent performance of professional services.

How BLG can help with construction disputes

BLG’s Construction Disputes team reviews the latest court decisions to keep
organizations informed about changes that may affect their business. We provide
practical advice on what these developments mean for construction projects, contracts,
disputes and potential liability. We can also help organizations assess risk, respond to
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claims and resolve disputes at every stage of a project. Contact us to discuss how this
decision may affect your organization.

Footnotes

1 Winnipeg Condominium Corp No 36 v Bird Construction Co, [1995] 1 SCR 85 at paras
15-22.

2 BG Checo International Ltd v British Columbia Hydro and Power Authority, [1993] 1
SCR 12 at 17.

By
Rodney A. Smith, Raphael Jacob, Marianna Pozdirca

Expertise

Construction Disputes, Disputes

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000 De La Gauchetiere Street West Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or

3


https://www.canlii.org/en/ca/scc/doc/1995/1995canlii146/1995canlii146.html?resultId=39232740418c45e1b4195c4d24fbbd06&searchId=2026-09-27T15:33:08:538/79ac3e34c0c34ab4a05938a1c819bbe5
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii145/1993canlii145.html
https://www.blg.com/en/people/s/smith-rodney
https://www.blg.com/en/people/j/jacob-raphael
https://www.blg.com/en/student-programs/meet-our-students/calgary/pozdirca-marianna
https://www.blg.com/en/services/practice-areas/disputes/construction-disputes
https://www.blg.com/en/services/practice-areas/disputes
http://www.blg.com

BLG

guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



