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The Alberta Prompt Payment and Construction Lien Act (the PPCLA) creates an
extraordinary statutory remedy that enables parties to register a lien on an owner’s land
to collect money owed to them when they have worked or supplied materials to improve
the lands. Section 40 of the PPCLA! provides a safeguard against the wrongful
registration of liens by stipulating that parties may be liable for legal and other costs as
well as damages incurred from the registration of liens in grossly excessive amounts, or
in circumstances where a party ought to have known that a person did not have a lien.

The Alberta Court of Justice’s recent decision in 844170 Alberta Inc. v. MCL Group Ltd.,
2024 ABCJ 120 [MCL Group], serves as a reminder that the Court of Justice is not a
court of inherent jurisdiction. Justice S.L. Corbett clarified that the Court of Justice does
not carry or share jurisdiction over Section 40 claims within the PPCLA, as the
legislation expressly defines “court” as the Court of King’s Bench of Alberta. As such,
PPCLA claims, including Section 40 claims, fall outside of the Court of Justice’s limited
jurisdiction, and will be diverted to the Court of King’s Bench.

Background: Unpaid invoices in dispute

In MCL Group, the Alberta Court of Justice canvassed whether it had statutory
jurisdiction to assess claims pursuant to Section 40 of the PPCLA.

By way of background, 844170 Alberta Inc. (the Plaintiff) and MCL Group Ltd. (the
Defendant) entered into an agreement whereby the Plaintiff would supply and deliver
clay to a water treatment plant for stockpile. The Plaintiff brought an action against the
Defendant for unpaid invoices totalling $54,913.28, and the Defendant subsequently
filed a counterclaim for $32,338.36 for costs incurred for third-party trucking services,
plus $7,113.76 for standby charges improperly invoiced to the Defendant.

Notably, the Defendant’s dispute note and counterclaim alleged that the Plaintiff
improperly registered a builders’ lien against the Defendant’s land. As such, the
Defendant sought indemnification for legal and other costs, and damages from the
Plaintiff pursuant to Section 40 of the PPCLA.
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Prior to determining the appropriate resolution track for the action, the Alberta Court of
Justice directed the parties to attend case management to determine whether the Court
had jurisdiction over the Defendant’s Section 40 claims. The parties addressed the
issue by way of written submissions. While the Plaintiff submitted that the Court of
Justice did not carry jurisdiction to hear the Defendant’s counterclaim, the Defendant
argued that the balance of the issues, namely its claims related to the assessment and
entitlement to costs pursuant to Section 37.1 of the Court of Justice Act, ought to be
decided by the Court of Justice, even if it did not have jurisdiction to award costs related
to the lien.

The decision: The PPCLA does not designate shared
jurisdiction with the Alberta Court of Justice

The Court ultimately concluded that the Defendant’s counterclaim was beyond its
jurisdiction and the action was subsequently transferred to the Court of King’s Bench.

Relevant legislation

Section 40 of the PPCLA addresses the wrongful registration of liens by providing that a
party may be liable for legal and other costs, plus damages incurred, from registering a
lien for an “amount grossly in excess of the amount due to the person or that the person
expects to become due to the person or when the person knows or ought reasonably to
know that the person does not have a lien [...] unless that person satisfies the court that
the registration of the lien was made or the amount of the lien was calculated in good
faith and without negligence.”? Notably, section (1)(c) of the PPCLA expressly
defines “court” as the Court of Queen’s Bench (as it then was).?

Nature of the Court of Justice’s jurisdiction

The Court of Justice clarified that it is not a court of inherent jurisdiction. Rather, it is a
statutory court which derives its jurisdiction from the Court of Justice Act. If an action
falls outside the scope of the Court of Justice’s limited jurisdiction, the appropriate
remedy is a transfer of the action to the Court of King’s Bench.

Much like its predecessor statute, the Builders’ Lien Act, claims arising from the PPCLA
are restricted to the jurisdiction of the Court of King’s Bench, based on the statute’s
limited definition of the term “court.” The Court of Justice referred to other statutes
where it shares jurisdiction with the King’s Bench, and observed that shared jurisdiction
is clearly designated within the enabling legislation; the PPCLA does not refer to any
such shared jurisdiction.

The Court of Justice also rejected the Defendant’s alternative argument that its costs
claim could be bifurcated from the analysis of liability, such that the Court of Justice
would have the jurisdiction to review costs pursuant to Section 37.1 of the Court of
Justice Act* and Section 38 of the Court of Justice Civil Procedure Regulation.®> The
Court refused to bifurcate the Defendant’s costs claim as costs would ultimately hinge
on the court’s findings on the validity of the lien, as part of the Section 40 assessment
under the PPCLA.
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Key takeaways

e The Alberta Court of Justice is not a court of inherent jurisdiction. If an action falls
outside the scope of the Court of Justice’s limited jurisdiction, the appropriate
remedy is a transfer of the action to the Court of King’s Bench.

e The PPCLA expressly defines “court” as the Court of King’s Bench — it does not
designate shared jurisdiction with the Court of Justice. As such, claims advanced
pursuant to the PPCLA, including Section 40 claims, must be brought before the
Court of King’s Bench.

e Section 40 claims cannot be bifurcated between liability and costs assessment
such that the Court of Justice would have jurisdiction over the latter assessment.

Contact us

If you have questions related to this article, the PPCLA, or any other construction-
related issues, make sure to reach out to any of the authors and contacts below, or any
lawyer from BLG’s Construction Group.

Footnotes

1 PPCLA, s 40.

2 PPCLA, s 40.

3PPCLA, s 1(c).

4 Court of Justice Act, s 37.1.

5 Court of Justice Civil Procedure Regulation, Alta Reg 176/2018, s 38.
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