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The Supreme Court of Canada today released its highly anticipated decision in lona
Contractors Ltd. v The Guarantee Company of North America, 2015 ABCA

240 dismissing the application for leave to appeal by the Trustee in Bankruptcy (the
"Trustee") of the bankrupt, lona Contractors Inc. ("lona"). The application for leave
arose from the decision of the Alberta Court of Appeal, which we reported on following
its release on July 16, 2015.

The case relates to a dispute between the surety, The Guarantee Company of North
America ("The Guarantee"), subrogated to the rights of Alberta Builders' Lien Act("BLA")
trust claimants, and the Trustee over entitlement to unpaid contract funds. The issue
before the Court was whether the trust created by s. 22 of the Alberta BLA conflicted
with the priority regime of the federal Bankruptcy and Insolvency Act("BIA") and, if not,
whether a proper common law trust was created on the facts of the case.

The majority of the Alberta Court of Appeal found that the BIA and BLA are not in
operational conflict and that, based on the facts of the lona case, a valid common law
trust was created. As a result, the Court ordered that the Trust Funds be paid to The
Guarantee in its subrogated capacity to the position of the trust claimants.

The Trustee sought leave to appeal the decision of the majority of the Alberta Court of
Appeal to the Supreme Court of Canada, on the basis of alleged national importance
and alleged conflicting decisions on the interaction between the lien legislation trust
provisions and the BIA provisions in other provinces. The Supreme Court of Canada
denied the application for leave to appeal and, as is customary, did not provide reasons
for its decision. A conditional cross appeal was also brought by The Guarantee with
respect to the issue of whether the unpaid contract funds were payable to lona.
However, as the cross appeal was conditional on the application for leave to appeal,
which was not granted, the conditional cross appeal was also dismissed.

The fact that the Supreme Court of Canada found that the /ona decision did not warrant
further consideration provides a strong endorsement of the reasoning of the majority of
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the Alberta Court of Appeal. The extensive (and often contradictory) commentary on the
lower Court decisions will now have to be considered in the context of the guidance
provided by the Supreme Court of Canada. One likely implication is that the reasoning
of the Court of Appeal will be applied across Canada and give direction on the
operations of the statutory trust provisions.

The clarity provided by the majority of the Alberta Court of Appeal and now, the
Supreme Court of Canada, should provide comfort to subcontractors and suppliers that
the trust rights contained in the provincial lien legislation provide an effective remedy to
protect contract funds and facilitate payment on a construction project even in
insolvency cases. Resort to the trust remedy should be considered by subcontractors
and suppliers across Canada at the earliest possible time in the face of a contractor's
insolvency, as a potential means of recovery.

The Guarantee was represented by Rick Shaban and James MacLellan.

This case comment is not intended to be legal advice, but in the event that you require
advice on a particular matter do not hesitate to contact the authors.

By
Richard H. Shaban, James W. MacLellan
Expertise

Infrastructure

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415


https://www.blg.com/en/people/s/shaban-richard
https://www.blg.com/en/people/m/maclellan-james
https://www.blg.com/en/people/s/shaban-richard
https://www.blg.com/en/people/m/maclellan-james
https://www.blg.com/en/services/industries/infrastructure
http://www.blg.com

BLG

Montréal Toronto

1000 De La Gauchetiere Street West Bay Adelaide Centre, East Tower
Suite 900 22 Adelaide Street West
Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



