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There are several tax issues for Canadian employers to consider when employees work
outside of Canada. This article identifies key income tax considerations for employees,
employers and customers.

1. Issues for employees

Employees who are resident in Canada under the Income Tax Act (Canada) (the Tax
Act) are taxed on their worldwide income from all sources, including employment
income earned for work performed outside of Canada. An employee is considered
resident in Canada for the year if they spend 183 or more days in the country in any
calendar year, or are otherwise resident in Canada by virtue of their factual (e.g. social,
economic) ties.

Employees who are resident in Canada but work outside of Canada may also have to
pay tax in the jurisdiction in which they work. A tax treaty between Canada and the
foreign jurisdiction will often determine which jurisdiction has the primary right to tax the
employment income. If there is no tax treaty, Canada will generally grant the employee
a foreign tax credit.

In certain circumstances, it may be possible for a Canadian employee working (and
taxable in) in a foreign jurisdiction to seek a waiver from the Canada Revenue Agency
(CRA) to reduce Canadian tax withholding.

Further, if Canada has an international social security agreement with the foreign
jurisdiction, Canada may issue the employee a certificate to provide to the employer,
confirming the employee continues to pay into the Canada Pension Plan and
Employment Insurance regimes in Canada, which will exempt the foreign employment
from foreign social security withholdings.

2. Issues for Canadian employers

Canadian employers must be familiar with the tax obligations of the foreign jurisdiction
in which the employee works to ensure compliance with any tax reporting, withholding
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and remittance obligations. If, under a tax treaty, the employee will not be subject to tax
in the foreign jurisdiction, it may be possible to obtain a waiver to avoid tax withholding.

Depending on the type of work performed in a foreign jurisdiction, Canadian employers
may be considered to be “carrying on business” in the foreign jurisdiction under its
domestic law, such that the Canadian employer could have obligations to register for
commodity and sales taxes and file income tax returns reporting income earned in the
foreign jurisdiction. Additional business registrations and licensing in the foreign
jurisdiction may also be required.

Tax treaties generally limit a foreign jurisdiction’s ability to impose income tax on a
Canadian employer’s business income unless the Canadian employer has a permanent
establishment in the foreign jurisdiction. A permanent establishment is a fixed location
through which the Canadian employer carries on their business, wholly or in part, and
may include a place of management, an office, a factory, a workshop or a place for
resource extraction (i.e., mines, oil wells, etc.).

In addition, an employee physically working in a foreign jurisdiction for a Canadian
employer may give rise to a permanent establishment if the employee habitually
exercises an authority to conclude contracts on behalf of the Canadian employer in the
foreign jurisdiction.

While tax treaties may provide employers income tax relief, they generally do not
provide any relief from commaodity or sales tax obligations, business registration
obligations, or obligations to comply with income tax reporting. Available relief and legal
tests for determining whether an employer is carrying on business in a given jurisdiction
will vary.

3. Issues for customers

Under the laws of the foreign jurisdiction, customers may be required to withhold fees
paid to Canadian employers for remittance to the local tax authority. Canadian
employers may be able to recover these fees by filing a tax return in the foreign
jurisdiction or applying for a waiver under an available tax treaty.

If you have questions about tax laws as they relate to employees working outside
Canada, reach out to BLG’s Tax Group or any of the contacts listed below.
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