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Although the Supreme Court of Canada’s decision in Vavilov! established a general
framework for selecting which standard to apply on judicial review, it left open which
standard of review applies to reviewing the vires of subordinate legislation, including
regulations and guidelines. Vavilov therefore generated lingering uncertainty about
whether pre-Vavilov principles still applied in such cases. The SCC had established in
Katz Group? that a regulation would only be struck down if irrelevant, extraneous, or
completely unrelated to the enabling statute. In companion decisions, Auer v. Auer,
2024 SCC 36 (Auer); TransAlta Generation Partnership v. Alberta, 2024 SCC 37
(TransAlta), the SCC resolved this uncertainty, holding that the slightly less onerous
reasonableness standard is the presumptive standard for reviewing the vires of
regulations. Therefore, some regulations on the margins, which may not have been
struck down in the past, may be more vulnerable moving forward.

Background

These companion cases emerged from challenges to two distinct sets of regulations.
Auer involved a challenge to the Child Support Guidelines,?® which determine the amount
of child support one parent must pay to the other. TransAlta involved a challenge to the
2017 Linear Guidelines,* where TransAlta argued that Alberta’s Minister of Municipal
Affairs exceeded their authority® by enacting the Linear Guidelines that (1) violate the
common law rule against administrative discrimination, which arises when regulations
apply unequally to the actors engaging in the regulated activity, and (2) are inconsistent
with the enabling statute.

In both cases, the Court of Appeal for Alberta upheld the regulations, but did not apply
the reasonableness standard. The Court of Appeal for Alberta held that the general
framework established in Vavilov did not displace the principle established in Katz
Group that a regulation would only be struck down if irrelevant, extraneous, or
completely unrelated to the enabling statute.®


https://www.canlii.org/en/ca/scc/doc/2024/2024scc36/2024scc36.html?resultId=79b6dcae40824f699167aebdbf8c91e6&searchId=2024-11-08T17:44:57:937/75602073f2ff42d288ff2c87cef1e9e7
https://canlii.ca/t/k7qp5
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The SCC held that Vavilov’s reasonableness review
applies to regulations, while certain Katz Group
principles still inform the analysis

In Auer and TransAlta, Justice Coté writing for a unanimous court dismissed both
appeals and confirmed that the presumptive standard for reviewing the vires of
regulations is the reasonableness standard set out in Vavilov. In so doing, the SCC held
that neither the legislature nor the rule of law required a departure from this
presumption. The applicability of reasonableness necessarily displaces the principle
established in Katz Group that a regulation would only be struck down if irrelevant,
extraneous, or completely unrelated to the enabling statute. Continuing to apply this
higher threshold would undermine Vavilov’'s promise of simplicity, predictability, and
coherence in judicial review.

Notwithstanding the applicability of reasonableness, Justice C6té held that the
remaining four principles established in Katz Group continue to inform the
reasonableness review of regulations, insofar as they are consistent with the general
framework established in Vavilov: (1) regulations must be consistent with the relevant
specific provisions of the enabling statute, as well as the statute’s overarching purpose;
(2) regulations are presumptively valid; (3) regulations and their enabling statutes
should be interpreted with a broad and purposive approach to statutory interpretation;
and (4) the vires review of regulations does not involve assessing policy merits or
whether the regulations are necessary, wise, or effective in practice.

On the principle that regulations are presumptively valid, Justice Cbté explained that
challengers must demonstrate that regulations are unreasonable and that courts should
analyze regulations so as to maintain their validity, where possible. The presumption of
validity does not raise the burden on applicants; it simply serves as a constraint on the
reasonableness review.

Finally, the SCC confirmed how to conduct a reasonableness review of regulations
consistent with Vavilov. The court must ask whether the regulation at issue bears the
hallmarks of reasonableness - justification, transparency, and intelligibility - and whether
it is justified to relevant factual and legal constraints. While reasonableness review does
not involve an examination of policy merits, reviewing courts must consider the
governing statutory scheme, other relevant statutes, common law principles, and
principles of statutory interpretation.

Key takeaways

« By confirming that the reasonableness standard set out in Vavilov also governs
challenges to the vires of regulations, the SCC appears to have relaxed the
standard against which the validity of regulations will be measured. However,
challengers can expect to continue facing a high bar in practice.

« In addition to the presumptive reasonableness standard for reviewing the vires of
regulations, the remaining Katz Group principles continue to inform the
reasonableness review of regulations, insofar as they are consistent with Vavilov.

e The impact of these decisions on which challenges are successful in the future
remains to be seen.
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« The impact may vary depending on the court in which a challenge is brought. The
Federal Courts’ and British Columbia® had already applied reasonableness, so
that approach will continue. As the slightly more onerous Katz Group standard
applied in Alberta, New Brunswick, Northwest Territories, and Yukon, even post-
Vavilov, challenges in those jurisdictions will now be adjudicated under
reasonableness.®

Footnotes

1 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (Vavilov).

2 Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64 (Katz
Group).

3 Federal Child Support Guidelines, S.0.R./97-175 (Child Support Guidelines).

4 Alberta Linear Property Assessment Minister's Guidelines (Linear Guidelines).

5 Municipal Government Act, R.S.A. 2000, c. M-26, ss. 322 and 322.1.

6 Auer v. Auer, 2022 ABCA 375; TransAlta Generation Partnership v. Alberta (Minister
of Municipal Affairs), 2022 ABCA 381.

7 Portnov v. Canada (Attorney General), 2021 FCA 171; Innovative Medicines Canada
v. Canada (Attorney General), 2022 FCA 210.

8 British Columbia (Attorney General) v. Le, 2023 BCCA 200 at para. 96.

9 TransAlta Generation Partnership v. Alberta (Minister of Municipal Affairs), 2022 ABCA
381 at para. 46; Auer v. Auer, 2022 ABCA 375 at para. 63; Frank’s Agricultural Ltd. v.
Dairy Farmers of New Brunswick, 2022 NBQB 158 at para. 32; A.B. v. Northwest
Territories (Minister of Education, Culture and Employment), 2021 NWTCA 8 at para.
45; Mercer v. Yukon (Government of), 2023 YKSC 59 at para. 127.

By

Nadia Effendi, Pierre N. Gemson, Patrick J. Leger, Michael O’Keefe

Expertise

Disputes, Appellate Advocacy, Administrative and Public Law


https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?resultId=802f513e7e624fcdb7977048619a4e29&searchId=2024-11-11T12:12:20:440/d0474d559c15478ea0b91897096b4f1b
https://canlii.ca/t/g1z1v
https://canlii.ca/t/553cl
https://canlii.ca/t/569n4
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html#sec322subsec1
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html#sec322.1
https://www.canlii.org/en/ab/abca/doc/2022/2022abca375/2022abca375.html
https://www.canlii.org/en/ab/abca/doc/2022/2022abca381/2022abca381.html
https://canlii.ca/t/jhp5j
https://canlii.ca/t/jtc2k
https://www.canlii.org/en/bc/bcca/doc/2023/2023bcca200/2023bcca200.html?resultIndex=1&resultId=eb765ede452043bfb6c3a43886692c0e&searchId=2024-04-15T11:08:15:174/90df9b9afdcb44fab0088311fb2f0acb
https://www.canlii.org/en/bc/bcca/doc/2023/2023bcca200/2023bcca200.html?resultIndex=1&resultId=eb765ede452043bfb6c3a43886692c0e&searchId=2024-04-15T11:08:15:174/90df9b9afdcb44fab0088311fb2f0acb#par96
https://www.canlii.org/en/ab/abca/doc/2022/2022abca381/2022abca381.html?autocompleteStr=2022%20ABCA%20381&autocompletePos=1&resultId=4cd4df9d9ac34135b0c14859354d8914&searchId=2024-04-15T11:02:35:955/f6cc0648ea4e439b9f06321fee2e99a4
https://www.canlii.org/en/ab/abca/doc/2022/2022abca381/2022abca381.html?autocompleteStr=2022%20ABCA%20381&autocompletePos=1&resultId=4cd4df9d9ac34135b0c14859354d8914&searchId=2024-04-15T11:02:35:955/f6cc0648ea4e439b9f06321fee2e99a4
https://www.canlii.org/en/ab/abca/doc/2022/2022abca381/2022abca381.html?autocompleteStr=2022%20ABCA%20381&autocompletePos=1&resultId=4cd4df9d9ac34135b0c14859354d8914&searchId=2024-04-15T11:02:35:955/f6cc0648ea4e439b9f06321fee2e99a4#par46
https://www.canlii.org/en/ab/abca/doc/2022/2022abca375/2022abca375.html?autocompleteStr=auer%20abca&autocompletePos=1&resultId=86d51c81440949d49a4d1efacb1f329e&searchId=2024-04-15T10:41:56:702/95b822dc3f984d87a6b8fd71b9e2da87#document
https://www.canlii.org/en/ab/abca/doc/2022/2022abca375/2022abca375.html?autocompleteStr=2022%20ABCA%20375&autocompletePos=1&resultId=d3b096d1dd0f49b6b98696bf47b28846&searchId=2024-04-15T11:04:45:525/6f9ccf3c3879495397eed89265e3b67f#par63
https://www.canlii.org/en/nb/nbkb/doc/2022/2022nbqb158/2022nbqb158.html?autocompleteStr=2022%20NBQB%20158&autocompletePos=1&resultId=6b5009b3fbbe4ef7b79ac24dbc679368&searchId=2024-04-15T11:38:36:307/23ea363b909747a2952185ddef0e8a8a#par32
https://www.canlii.org/en/nb/nbkb/doc/2022/2022nbqb158/2022nbqb158.html?autocompleteStr=2022%20NBQB%20158&autocompletePos=1&resultId=6b5009b3fbbe4ef7b79ac24dbc679368&searchId=2024-04-15T11:38:36:307/23ea363b909747a2952185ddef0e8a8a#par32
https://www.canlii.org/en/nt/ntca/doc/2021/2021nwtca8/2021nwtca8.html?autocompleteStr=2021%20NWTCA%208&autocompletePos=1&resultId=f3c0646474c3475ca2cb27c832af7211&searchId=2024-04-15T11:21:44:970/21d97ce3b0d64726bce5e13b9d2fa757
https://www.canlii.org/en/nt/ntca/doc/2021/2021nwtca8/2021nwtca8.html?autocompleteStr=2021%20NWTCA%208&autocompletePos=1&resultId=f3c0646474c3475ca2cb27c832af7211&searchId=2024-04-15T11:21:44:970/21d97ce3b0d64726bce5e13b9d2fa757#par45
https://www.canlii.org/en/nt/ntca/doc/2021/2021nwtca8/2021nwtca8.html?autocompleteStr=2021%20NWTCA%208&autocompletePos=1&resultId=f3c0646474c3475ca2cb27c832af7211&searchId=2024-04-15T11:21:44:970/21d97ce3b0d64726bce5e13b9d2fa757#par45
https://www.canlii.org/en/yk/yksc/doc/2023/2023yksc59/2023yksc59.html?autocompleteStr=2023%20YKSC%2059&autocompletePos=1&resultId=4e1d4acb7a7e482a970c0c8770b6db6f&searchId=2024-04-15T11:39:08:067/91cc39ecd579428fa703f0d58e67bd6c
https://www.canlii.org/en/yk/yksc/doc/2023/2023yksc59/2023yksc59.html?autocompleteStr=2023%20YKSC%2059&autocompletePos=1&resultId=4e1d4acb7a7e482a970c0c8770b6db6f&searchId=2024-04-15T11:39:08:067/91cc39ecd579428fa703f0d58e67bd6c#par127
https://www.blg.com/en/people/e/effendi-nadia
https://www.blg.com/en/people/g/gemson-pierre
https://www.blg.com/en/people/l/leger-patrick
https://www.blg.com/en/student-programs/meet-our-students/toronto/okeefe-michael
https://www.blg.com/en/services/practice-areas/disputes
https://www.blg.com/en/services/practice-areas/disputes/appellate-advocacy
https://www.blg.com/en/services/practice-areas/disputes/public-law-litigation

BLG

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000 De La Gauchetiere Street West Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


http://www.blg.com
mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



