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In the cryptocurrency space, the magic word is nuance. This March, both Canadian and
the United States’ securities regulators have displayed increasingly nuanced positions
on digital tokens and the platforms on which they are transacted.

Canada

On March 14, 2019, the Canadian Securities Administrators and the Investment
Industry Regulatory Organization of Canada (IIROC and together, Regulators) jointly
published Consultation Paper 21-402 —Proposed Framework for Crypto-Asset Trading
Platforms(Consultation Paper). The purpose of the Consultation Paper is to solicit
“feedback from the financial technology community, market participants, investors and
other stakeholders on how requirements may be tailored for” platforms that facilitate the
buying and selling or transferring of crypto assets (Platforms) operating in Canada or
having Canadian participants.

The Consultation Paper: (i) contains general discussion on the nature of crypto assets,
application of securities legislation, risks and international regulatory approaches; and
(i) sets out the Regulators’ proposed framework for Platforms (Proposed Framework).

The application of the Proposed Framework, though context-dependent, broadly
includes:

the application of marketplace requirements

the application of dealer requirements

investment dealer registration and IIROC membership
recognition as an exchange

certain derivatives requirements.

In connection with the Proposed Framework, the Consultation Paper seeks written
comments on the following:

e custody and verification of assets
e price determination
« surveillance of trading activities
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systems and business continuity planning
conflicts of interest

insurance

clearing and settlement.

Written submissions on the consultation questions identified throughout the
Consultation Paper are due by May 15, 2019 (Consultation Deadline).

United States

On March 7, 2019, the Securities and Exchange Commission (the SEC) published a
letter (the Clayton Letter)from its Chairman, the Honorable Jay Clayton (the SEC Chair).
In the Clayton Letter, the SEC Chair, writing in response to a letter from Congressman
Ted Budd dated September 28, 2018, reinforced previous public statements by the SEC
regarding its nuanced approach to determining whether digital tokens constitute
securities. In his writing, the SEC Chair touched on the following key points:

« to determine if a digital token is an investment contract, the SEC will:
o consider the facts and circumstances, including the economic realities of
the transaction
o look for “the presence of an investment in a common venture premised on
a reasonable expectation of profits to be derived from the entrepreneurial
or managerial efforts of others” (the Howey Framework)1and
« the determination of whether a digital token as a security is not fixed — to the
extent that a digital token meets, or ceases to meet, the Howey Framework, its
status as a security may change.

The Clayton Letter’'s nuanced perspective stands in stark contrast to the SEC Chair’s
prior statement in February of 2018 that “every ICO [he has] seen is a security”. Taken
at its face value, the Clayton Letter suggests that the SEC intends to continue a two-
pronged approach to developing its regulation of digital tokens:

o Engaging with innovators and the public through initiatives, such as the Strategic
Hub for Innovation and Financial Technology and

« Vigorously enforcing federal securities laws against those who offer digital tokens
in violation of such laws, particularly where the misconduct has targeted Main
Street investors.

Next Steps
Canada

Market participants should carefully review the Consultation Paper to determine if,
under the Proposed Framework, their organization could be regulated as a Platform.
Performing a preliminary triage will allow firms to engage proactively with legal counsel
to ensure that the nuances of their business are put forward during the Regulators’
consultation process.

Leading up to the Consultation Deadline, BLG will prepare a submission for the
Regulators. If you or your firm wish to comment, we would be pleased to discuss the
Consultation Paper further with you.
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United States

We continue to monitor regulatory developments in the United States. Market
participants should be encouraged by the SEC’s embrace of nuance with respect to
digital tokens, as set out in the Clayton Letter. Additionally, because the Howey
Framework continues to be the SEC’s regulatory “touchstone”, market participants
should continue to discuss the creative structuring opportunities that are available with
their legal counsel.

Contact Us

If you have any questions about the Consultation Paper or the Clayton Letter, please
contact one of the authors of this bulletin or any other member of BLG’s Cryptocurrency
and Blockchain Group. Our Cryptocurrency and Blockchain Group leverages BLG’s
expertise in legal areas, such as investment management, corporate

finance, derivatives and fintech, to provide advisory and transactional support right from
the start.

1 The Howey Framework is derived from SEC v. Howey and its progeny, including
United Housing Found., Inc. v. Forman.

By

Carol Derk, Julie Mansi, Christopher Betty

Expertise

Banking & Financial Services, Investment Management, Digital Assets, Energy - Oil & Gas, Energy - Oil & Gas
Regulatory, Financial Services

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415


https://www.blg.com/en/services/practice-areas/investment-management/digital-assets
https://www.blg.com/en/services/practice-areas/investment-management/digital-assets
https://blg.com/en/Expertise/Pages/InvestmentManagement.aspx
https://blg.com/en/Expertise/Pages/Derivatives.aspx
https://blg.com/en/Expertise/Pages/FinTech.aspx
https://www.blg.com/en/people/_deactive/d/derk-carol
https://www.blg.com/en/people/m/mansi-julie
https://www.blg.com/en/people/_deactive/b/betty-christopher
https://www.blg.com/en/services/practice-areas/banking-financial-services
https://www.blg.com/en/services/practice-areas/investment-management
https://www.blg.com/en/services/practice-areas/investment-management/digital-assets
https://www.blg.com/en/services/industries/energy-oil-and-gas
https://www.blg.com/en/services/industries/energy-oil-and-gas/regulatory
https://www.blg.com/en/services/industries/energy-oil-and-gas/regulatory
https://www.blg.com/en/services/industries/financial-services
http://www.blg.com

BLG

Montréal Toronto

1000 De La Gauchetiere Street West Bay Adelaide Centre, East Tower
Suite 900 22 Adelaide Street West
Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



