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Introduction

On January 27, 2023, in Hazan v. Micron Technology inc. (2023 QCCA 132), the Court
of Appeal upheld a judgment by Justice Donald Bisson of the Superior Court of Québec
denying authorization to institute a class action regarding an alleged international
conspiracy in the production of dynamic random-access memory chips (DRAM). The
Court of Appeal once again confirmed the judge’s screening role and the application of
the colour of right criterion in the specific context of a competition law class action.

Analysis

The Court of Appeal found that the trial judge had not erred in his assessment of the
authorization criteria. It upheld the trial judgment and clarified the criteria for a
supportable cause of action in competition law matters:

e Some evidence is required. Bare allegations of a conspiracy are insufficient and
must be supported by evidence. The teachings in Infineon Technologies AG v.
Option consommateurs (Infineon) are clear: “mere assertions are insufficient
without some form of factual underpinning” (para. 134). This requirement applies
for all the elements of the alleged cause of action, including the existence of an
agreement between the respondents.

o Documentary evidence. Relying on Infineon, the trial judge found that the
documents filed by the applicant did not constitute “some evidence”, noting that
some exhibits even contradicted the allegations in the Application for
Authorization to Institute a Class Action. These documents included articles
about a conspiracy investigation by the Chinese authorities which did not yield
any report or conclusion regarding the existence of a conspiracy by the
respondents nor found any kind of anti-competitive practice. The Court of Appeal
concurred with the trial judge’s assessment and conclusions in this regard.

o Applicant’s personal knowledge. As noted by the trial judge, if the applicant had
personal knowledge as to the existence of a conspiracy, he may have been
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exempted from having to support his allegations with evidence. Yet the applicant
had no such personal knowledge.

Although the trial judge used terms such as “démontre” and “absence de preuve” and
examined each allegation in the application for authorization, the Court of Appeal found
that he had not engaged in a merits-based analysis. Exercising his discretion, the judge
rightly determined that none of the evidence supported the applicant’s general and
imprecise allegations.

The Court of Appeal also denied authorization to file additional evidence, namely an
expert report filed before another court, since the applicant had previously failed to
appeal judgments denying leave to produce said report. Either way, the Court of Appeal
considers that this would not have changed its analysis given the lack of a reviewable
error.

Commentary

We believe this decision will have a big impact on future applications for authorization to
institute a class action, especially in competition law. This is the first decision since
Infineon wholly denying authorization to institute a class action regarding an alleged
conspiracy due to lack of sufficient evidence.

It confirms that applicants may not make mere allegations unsupported by evidence and
must make a prima facie showing of the alleged conspiracy. This decision may deter
applicants from trying to institute competition law class actions in situations where public
authorities failed to find a conspiracy justifying sanctions or found no grounds for
investigation.

BLG represented Samsung’s entities in this case.
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