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In the recent decision of Peter B. Cozzi Professional Corporation v. Szot, 2020 ONCA 
397, the Ontario Court of Appeal considered the entitlement to proceeds of “after the 
event” insurance in the context of a claim involving a plaintiff under a disability.

After the event insurance (also known as “adverse costs insurance”) insures a plaintiff 
against the risk of an adverse costs award if a plaintiff loses their personal injury claim 
or provides coverage for legal expenses incurred by a plaintiff’s lawyer.

Background

In the absence of his litigation guardian, the plaintiff entered into a contingency fee 
agreement (CFA) with his lawyer, the appellant. Under the terms of the CFA, the plaintiff
was required to pay all disbursements incurred by the appellant on the plaintiff’s behalf 
without regard to the success of his claim. Furthermore, he assigned all proceeds from 
his litigation protection insurance to the appellant as security for those 
disbursements. The plaintiff also signed a Retainer Agreement Addendum authorizing 
the appellant to provide information about the matter to DAS Legal Protection Insurance
Company Limited (DAS) and to act as DAS’ insurance intermediary. On the appellant’s 
advice, the plaintiff purchased “After the event” insurance policy from DAS (the ATE 
Policy).

Following a trial, the plaintiff was ordered to pay costs to the defendant, in excess of the
$100,000 ATE Policy limits. A dispute subsequently arose between the appellant and 
the defendant’s insurer as to which of them should receive the proceeds of the ATE 
Policy. The appellant brought an application and the insurer brought a cross-application 
seeking entitlement to the proceeds (2019 ONSC 1274).

The application judge held that, because the plaintiff was a person under disability 
represented by a litigation guardian, the CFA required court approval pursuant to the 
Contingency Fee Agreements Regulation under the Solicitors Act, which the appellant 
had not obtained. Therefore, the CFA was unenforceable. As for the insurer, the judge 
ruled that it was neither a party to the ATE Policy nor a named beneficiary and, 
therefore, it was not entitled to the proceeds. Rather, the plaintiff alone was entitled to 
the proceeds. The application and cross application were dismissed.

https://www.canlii.org/en/on/onca/doc/2020/2020onca397/2020onca397.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca397/2020onca397.html
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc1274/2019onsc1274.html
https://www.canlii.org/en/on/laws/regu/o-reg-195-04/latest/o-reg-195-04.html
https://www.canlii.org/en/on/laws/regu/o-reg-195-04/latest/o-reg-195-04.html
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The appellant moved before the application judge for a charging order over the 
proceeds of the ATE Policy to secure his outstanding legal fees and disbursements 
(2019 ONSC 5071). The application judge dismissed the motion as an “impermissible 
collateral attack” on her earlier decision given that the appellant was essentially seeking
the same relief as his application. As his client did not recover anything at trial, there 
were no "fruits of litigation" that the appellant could claim a charging order. The 
application judge held the appellant did not meet the test for a charging order as the 
appellant was not “instrumental” to the “recovery or preservation” of the proceeds and 
should not be rewarded for simply acting as an “insurance intermediary”. The motion 
was dismissed.

Outcome

On appeal, the Court upheld the judge’s decision that the CFA was unenforceable. The 
appellant did not comply with the Contingency Fee Agreements Regulation, which 
required the appellant to apply to a judge for approval of the CFA. Further, the Court 
held the CFA was not “fair and reasonable” as the plaintiff’s litigation guardian was not 
present when he entered into it.

Moreover, the Court agreed with the application judge that the appellant had failed to 
meet the test for the charging order. To obtain a charging order, a lawyer must 
demonstrate that: (1) “the fund or property is in existence at the time the order is 
granted”; (2) “the property was recovered or preserved through the “instrumentality” of 
the solicitor”; and, (3) “there must be some evidence that the client cannot or will not 
pay the lawyer’s fees”. The Court found no error in the judge’s reasoning that there 
were no “fruits of litigation” over which the appellant could claim a charging order and 
that the appellant was not “instrumental” in the recovery of the proceeds as he was 
simply an “intermediary” in selling the ATE Policy. Additionally, the Court held it would 
“offend the principles of fairness and justice” to reward the appellant for entering into the
CFA knowing that the plaintiff had a litigation guardian from whom the appellant ought 
to have taken instructions. The appeal was therefore dismissed.

Takeaway

ATE insurance is now commonplace in personal injury actions in Ontario. This is the 
first reported Court of Appeal decision that has considered entitlement to an ATE 
policy. However, the cross application brought by the insurer for entitlement was not 
appealed to the Court of Appeal. While these entitlement disputes will turn on the 
language in the policy, there is currently no law in Ontario to suggest that defendants or 
insurers of defendants have any entitlement to a plaintiff’s ATE insurance policy 
proceeds, even if the defendant has an adverse costs award against the plaintiff.

By

Natalie D. Kolos, Natalie  Salafia

Expertise

Disputes, Insurance Claim Defence

https://www.canlii.org/en/on/onsc/doc/2019/2019onsc5071/2019onsc5071.html
https://www.blg.com/en/people/k/kolos-natalie
https://www.blg.com/en/people/s/salafia-natalie
https://www.blg.com/en/services/practice-areas/disputes
https://www.blg.com/en/services/practice-areas/disputes/insurance-claim-defence


3

____________________________________________________________________________________

BLG  |  Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal 

advice for domestic and international clients across more practices and industries than any Canadian firm. 

With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of 

businesses and institutions across Canada and beyond – from M&A and capital markets, to disputes, financing,

and trademark & patent registration.

blg.com

BLG Offices

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

Montréal

1000 De La Gauchetière Street West
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an 
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific 
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or 
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written 
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription 
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s 

privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.

http://www.blg.com
mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



