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Interveners are increasingly seeking standing in the Federal Courts. Recent case law
confirms the standard for a successful intervention and demonstrates the stringency of
the test at the federal level.

Historically, the Federal Courts ubiquitously applied the test in Rothmans, Benson &
Hedges Inc to determine a motion to intervene. In recent years, there was discussion
amongst the courts to modify and modernize this test, leading to differing outcomes in
the determination of such motions.

In light of this, the Federal Court of Appeal (FCA) recently emphasized the focus
interveners need to have on the usefulness of their proposed intervention to the issue

before the judges. In Le-Vel Brands v Canada (Attorney General), the FCA stated that

the test is not in conflict and is comprised of three elements:

i. The usefulness of the intervener's participation pertaining to the issues the Court
has to decide;

il. A genuine interest in the issues raised by the appeal on the part of the
intervener, and;

iii. A consideration of the interests of justice (para 7).

The FCA also noted that the application of the ‘interests of justice’ factor should be a
flexible, fact-responsive approach (para 9).

The FCA further provided guidance on the application of the test. In this case, the
Canadian Health Food Association and the Direct Sellers Association of Canada moved
for leave to intervene on an appeal concerning the reasonableness of a decision of the
Minister of Health with respect to whether a natural health product was sold without a
product licence (para 2). The FCA expressed that most often, proposed interveners
either ignore the usefulness condition or do not offer sufficiently rigorous submissions
with respect to this condition, and this is the most frequent reason intervention motions
fail (para 13). The Eederal Courts Rules set out the statutory requirements for
usefulness, requiring the proposed intervener to “describe how the proposed intervener
wishes to participate in the proceeding and how that participation will assist the
determination of a factual or legal issue related to the proceeding.”
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The FCA then set out a comprehensive consolidation of questions for proposed
interveners to consider when addressing the test for intervention in their motion:

i.  Will the proposed intervener make different and useful submissions, insights and
perspectives that will further the Court's determination of the legal issues raised
by the parties to the proceeding, not new issues? To determine usefulness, four
guestions need to be asked:

What issues have the parties raised?

What does the proposed intervener intend to submit concerning those issues?
Are the proposed intervener's submissions doomed to fail?

Will the proposed intervener's arguable submissions assist the determination of
the actual, real issues in the proceeding?

i. Does the proposed intervener have a genuine interest in the matter before the
Court such that the Court can be assured that the proposed intervener has the
necessary knowledge, skills, and resources and will dedicate them to the matter
before the Court?

ii. Isitinthe interests of justice that intervention be permitted? A flexible approach
is called for. The list of considerations is not closed but includes at least the
following questions:

« Is the intervention consistent with the imperative in Rule 3 that the proceeding be
conducted “so as to secure the just, most expeditious and least expensive
outcome”? For example, will the orderly progression or the schedule for the
proceedings be unduly disrupted?

o Has the matter assumed such a public, important and complex dimension that the
Court needs to be exposed to perspectives beyond those offered by the particular
parties before the Court?

« Has the first-instance court in this matter admitted the party as an intervener?

« Will the addition of multiple interveners create the reality or an appearance of an
“‘inequality of arms” or imbalance on one side? (para 19)

Upon applying these questions to the proposed interveners, the FCA denied leave to
intervene, holding that the interveners had not demonstrated usefulness as the crux of
their submissions go to interpretation of the Regulations rather than whether the
Minister’s decision was reasonable, which was the issue before the FCA. Furthermore,
the FCA held that it was not in the interests of justice to further delay the hearing on the
merits.

The recent cases of Macciacchera (Smoothstreams.tv) v Bell Media Inc, and Chelsea
(Municipality) v Canada (Attorney General) further demonstrate the stringency of the

test in application.

In Macciacchera, the Samuelson-Glushko Canadian Internet Policy & Public Interest
Clinic’s (the Clinic) moved to intervene in an appeal concerning the lawfulness of the
execution of an ex parte Anton Piller Order (the Order) (para 2). The Court denied the
intervention, concluding that the Clinic’'s submissions were not of assistance for the
specificmatters at issue (para 18). In particular, as the validity of the Order was not
being challenged, the Clinic’'s submissions regarding, inter alia, the form of the order
were not of assistance. Similarly, as there were no issues regarding a party’s inability to
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retain counsel during the execution of the Order, or to the independence of a solicitor in
the execution of the Order, the Clinic’s arguments regarding the adoption of a list of pre-
approved solicitors or a roster were not of assistance.

In Chelsea (Municipality), the Union of Municipalities of Québec (UMQ) moved to
intervene on an appeal concerning the reasonableness of the National Capital
Commission’s decision, which determined the payments in lieu of taxes payable to the
municipality for federal properties located in Gatineau Park (para 1). The FCA noted
that the UMQ had “nothing to contribute” that was different from the submissions of the
appellant on the issues at hand (para 12). Additionally, it found that the UMQ did not
have a real interest in the appeal as the appeal raises issues that are highly specific to
Gatineau Park as opposed to municipalities in Québec generally.

Therefore, to be successful, proposed interveners must ensure that their submissions
are tailored and useful to the issues defined by the litigants, and that their submissions
provide a unique perspective that is not offered by the parties. As noted in
Macciacchera, interveners have a defined role in proceedings and “are not given ‘an

open microphone’ to present on “whatever may be on their mind about a given case”
(para 19).

Key takeaways

The test for intervention is now well-settled in the Federal Courts. It has become difficult
for proposed interveners to obtain leave to intervene as the Federal Courts have taken
a strict approach in the application of the test. Proposed interveners should demonstrate
precisely how their intervention will serve to be useful and unique considering the
specific issues before the court. Further, they must carefully tailor their submissions to
the issues identified by the litigants without attempting to modify or add to them.
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