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No Place in Bill C-45 for Workplace Drug Testing — For
Now

With the impending legalization of cannabis later this year, there has been growing
concern from many employers regarding the potential implications of recreational drug
use and impairment in the workplace. As Bill C-45 (the Cannabis Act) has weaved its
way through the House and Senate in its various forms and iterations, employers are
anxiously awaiting the federal government’s decision regarding the recommendations of
various employer groups to permit limited mandatory workplace drug testing in
connection with its cannabis legislation.

For now, it appears that any amendments to Bill C-45 to address workplace drug testing
will not be forthcoming. The federal government has, however, recently signalled that
the door is not closed on revisiting the legislation and imposing mandatory drug testing
for certain safety-sensitive jobs in the future.

Suncor — An Update

Random drug and alcohol testing policies are potentially one step closer to reality with
the Supreme Court’s refusal to hear the union’s appeal of a 2017 decision of the Alberta
Court of Appeal.

This case began in 2012, after Suncor attempted to implement random drug and alcohol
testing at some of its worksites. The union grieved the policy on the basis that it
unreasonably infringed upon employees’ right to privacy, among other privacy-related
issues, and was initially successful at arbitration.

In 2016, the Alberta Court of Queen’s Bench rejected the arbitration decision on judicial
review and ordered that the matter be heard by a new arbitration panel. The union
appealed that decision, and the matter landed before the Alberta Court of Appeal in
2017. The court affirmed the lower court’s decision and the matter was sent back to a
fresh arbitration panel.
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The union appealed again unsuccessfully. On June 14, 2018, the Supreme Court
dismissed the union’s application for leave for appeal, with the matter now returning to a
new arbitration panel. Significant questions currently remain unanswered surrounding
the future application of random drug and alcohol policies in the workplace, and how a
new panel will approach the often controversial balancing of employers’ safety concerns
vs. employees’ privacy rights.

Takeaway for Employers?

Despite the recent activity and other significant cases which have been decided since
2012, the state of the law remains unsettled. The only guidance as to what will or will
not be permitted regarding drug and alcohol testing and policies comes from a
patchwork of judicial and arbitral decisions.

For now, employers should consider the following when it comes to drug and alcohol
testing and policies:

e Ensure that serious workplace safety issues, risks and workplace problems with
drugs and alcohol are well-documented and tracked,;

o Ensure that drug and alcohol policies express a clear purpose or objective which
speaks to the need for such a policy and/or drug and alcohol testing;

e Ensure that drug and alcohol policies addresses important issues such as
employee disclosures of addiction, accommodation, potential return to work
considerations, consequences for policy breaches and/or any other
considerations that are relevant to the specific workplace;

e Have open conversations with employees about drug and alcohol use in the
workplace and ensure drug and alcohol policies are reviewed with, and readily
available to, employees;

e Regularly review and revise your drug and alcohol policies to ensure that they
are detailed, specific and comprehensive, and are updated to reflect the most
recent developments in the case law.
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