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Electek Power Services Inc v. Greenfield Energy Centre Limited Partnership, 2022
ONSC 894 (EPS) serves as a stark reminder to monitor and review purchase orders

even during the course of long-standing commercial relationships. In EPS, the Court
determined that an executed purchase order, with terms and conditions containing an
arbitration agreement, does not necessarily apply to future services if not expressly
referenced in or annexed to subsequent purchase orders. Absent such steps,
subsequent terms and conditions may override and negate any prior arbitration clause.

Takeaway

EPS confirms the long-standing proposition that an arbitration agreement is a contract
in its own right, separate from the underlying contract, and reflecting the parties’ intent,
or lack of intent, to proceed with a particular dispute resolution forum.

From a practical perspective, EPS is a clear signal that, unless specific steps are taken
to create an arbitration agreement, courts are unwilling to infer an arbitration clause
from separate or stale contractual arrangements. As such, where sequential purchase
orders are used to award work, parties should consider using a Master Services
Agreement to set out the terms and conditions applicable to all purchase orders,
ensuring that the Master Services Agreement includes an arbitration clause, if
arbitration is the preferred method of dispute resolution for all purchase orders.

Background

Electek Power Services Inc. (Electek) applied to set aside an Arbitral Tribunal’s decision
on the dispute between Electek and Greenfield Energy Centre Limited Partnership
(Greenfield). Greenfield was the operator of an electricity power plant in Ontario and
Electek was the operator of high-voltage equipment. In 2009, Greenfield and Electek
executed a document entitled “Purchase Order General Terms and Conditions”
(POGTC), which included a binding arbitration agreement provision.


https://www.canlii.org/en/on/onsc/doc/2022/2022onsc894/2022onsc894.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc894/2022onsc894.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc894/2022onsc894.html
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In 2011, Electek submitted a bid in response to Greenfield’s invitation to submit a
proposal to do work. The bid indicated that work was to be performed in accordance
with Electek’s standard terms and conditions. The bid was accepted and Electek
provided the agreed-upon services. Greenfield issued its first purchase order to Electek
in 2011, which was followed by numerous other purchase orders, usually issued after
the work was completed.

Greenfield did not annex the POGTC to any of these subsequent purchase orders, nor
did it incorporate the POGTC by reference. In addition, and importantly, it signed
Electek’s timesheets with its own terms and conditions, which did not contain an
arbitration agreement.

Details of the dispute

In 2018, Greenfield hired Electek to perform emergency services on a transformer at
Greenfield’s power plant. Electek performed the services and Greenfield issued a
purchase order. However, similar to their previous transactions, the purchase order did
not annex the POGTC. Subsequently, Greenfield alleged that Electek’s services gave
rise to $10 million in damages to the power plant. In 2020, Greenfield sought
compensation from Electek and initiated arbitration proceedings.

Electek disputed Greenfield’s submission to arbitration. During the arbitration
proceedings, the Tribunal unanimously held that it had jurisdiction to decide the dispute.
Electek then brought an application before the Ontario Superior Court of Justice to set
aside the Tribunal’s decision pursuant to s. 17(8) of the Arbitration Act. The Court
determined that there was in fact no valid arbitration agreement between the parties,
therefore, the Tribunal lacked the jurisdiction to render a decision.

Application to the Court

The Court reiterated the established principle that an arbitration agreement is a matter
of contract law, and that the jurisdiction of arbitrators is grounded in the formation of the
contract, its interpretation, and the parties’ performance and enforcement of the
contract.

The Court found that the parties had not settled the fundamental terms of their bargain.
While the parties executed the POGTC, further steps were required to settle the terms
of the agreement to either annex the POGTC to the purchase order or to incorporate it
expressly by reference. Given that neither occurred, the Court found that the POGTC
was not a settled contract between the parties.

The Court also found that the work related to the dispute was completed before
Greenfield issued its purchase order. When Greenfield agreed to engage Electek for the
work, it signed Electek’s timesheets and expressly agreed to Electek’s terms and
conditions (which had no arbitration agreement provision). Having made this finding, the
Court held that these were the only terms that governed the relationship around the
services preceding the dispute.
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Ultimately, the Court set aside the Tribunal’s decision, finding that no arbitration
agreement has been agreed to by Greenfield and Electek for the purchase order or the
work.

Conclusion

In order for there to be an arbitration agreement, as is the case with any contract, the
parties must consent to it. Consent to arbitration can be established by annexing such
provisions to purchase orders or expressly incorporating general terms and conditions,
which can include an arbitration clause into purchase orders. EPS is a cautionary tale
for those who fail to properly incorporate negotiated terms and conditions into their
contracts.

Contact us

For more information on proper drafting of contractual documents and implementation
of strategic procedures involving future and ongoing services, please reach out to any of
the authors and contacts below, or any lawyer from BLG’s Construction Group.
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