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Community Hubs: Strategies for Lead Agency
De-Risking

How organizations can de-risk compliance with the conditions often associated with
grant funding for large projects, such as the construction or renovation of community
hub space.

In August 2015, Premier Wynne's Community Hubs Framework Advisory Group
released a report titted Community Hubs in Ontario: A Strategic Framework and Action
Plan (the "Community Hubs Action Plan"). The report identified barriers to community
hub development and presented recommendations, which the Ontario government is
considering as it operationalizes its commitment to fostering community hub
development.

For more information on the Community Hubs Action Plan, please see BLG's April 22,
2016 Bulletin: "Introduction to Ontario's Community Hubs Strategic Framework and
Action Plan".

In this Bulletin, we will discuss how organizations can de-risk compliance with the
conditions often associated with grant funding for large projects, such as the
construction or renovation of community hub space.

Financing Risks Facing Community Hub Participants

The relationships between organizations participating in a community hub are in many
cases contractual, that is, structured by the agreements signed by the participants. The
type of agreement and appropriate terms will depend on the needs of the parties and
the type of activities that will be carried out in the community hub. Financing or capital
agreements from public or private sources may involve reporting obligations, space use
obligations, minimum tenancy lengths, or penalty provisions for failing to uphold certain
conditions of the agreement. Experts should be consulted in order to understand the
project-specific risks. These may include engineers, accountants, lawyers, and
environmental consultants.

When one organization owns the property and rents it out to participating organizations
through a lease, the landlord organization will likely take the lead on risk-management
planning required to fund and execute capital development. Most of the risks of the
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project will fall on this organization. As such, the lead organization, as landlord, should
structure the hub property leases in order to account for any conditions of funding
commitments and other risks. Risks should be allocated to the parties best able to
manage them, and in some cases, the funding program will explicitly require such
allocation. For example, the Ministry of Education’s "Capital Priorities and School
Consolidation Capital" program, announced in 2015 and providing for the construction
of new child care spaces owned by school boards, requires as a condition of funding
that all facility operation and renewal costs be covered in any leases for these spaces
and not paid for by the landlord school boards. For more information on issues faced by
school boards, please see BLG's May 11, 2016 Bulletin: "Dispositions of Surplus
Property by School Boards: How New Rules Benefit Community Hubs and Impact
Others".

Community hub partner organizations should include in their contracts how
responsibility for the capital funding, construction, insurance and project management
responsibilities should be divided. Partner organizations should also consider whether
there will be a lead organization making decisions or whether governance will occur by
committee, and how disputes will be resolved.

Lead organizations may be relying on rent or other contributions from other hub
partners in order to meet payment obligations for the capital development work. All hub
parties, but particularly the lead organization, should consider the options available if
one of the participating organizations is unable to pay or drops out of the project and
strategies to mitigate against the risk of this occurring.

We now present a case study to illustrate how some of the above problems can be
addressed during community hub development.

Case Study: De-Risking Conditional Grant Funding for
a Major Hub Renovation

Who: One lead organization working with a district social services administration board
(DSSAB) and four partner organizations to set up a community hub that would
consolidate partner organizations and services in a single location which better served
the families of the district.

What: Funding received for renovation valued at over $2.5 M to create the community
hub space. The lead organization owned the present facilities and the DSSAB provided
the capital funding in the form of a conditional grant. The four partner organizations
were to provide services in the new space following the completion of renovation.

How: First, the lead organization obtained the conditional grant funding. Next, the lead
organization equitably allocated some risk to its four partner organizations through
agreements.

Step 1:

The lead organization was not required to pay back the conditional grant funding
received from the DSSAB if the DSSAB's conditions were met for five years following
the completion of the renovation (the “Conditional Period”). Under the capital funding
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agreement, the lead organization took on the responsibility for meeting these conditions,
some of which were:

« taking responsibility for any cost overruns and sourcing additional funding;

e making "reasonable commercial efforts” to provide or cause partners to provide
the contemplated community services during the Conditional Period;

e keeping the community hub open and maintaining ownership of the property
during the Conditional Period.

Failure to meet these conditions could result in the lead organization being required to
pay back some or all of the grant funding.

Step 2:

The lead organization structured its relationship with the partner organizations by setting
up a landlord-tenant relationship. Through carefully-drafted lease agreements, the lead
organization was able to pass on certain risks that the partners were in the best position
to manage. Some of the terms of the leases provided for:

e structuring the rent provisions to achieve full cost-recovery;

e oObtaining the partner's covenant to use its portion of the hub property during the
term of the lease to provide the contemplated community services;

e preventing assignment of the partner's lease except with the written consent, and
at the discretion of, the lead organization; and

o clearly defining acts of default (especially in relation to the partner's continuous
provision of community services) to ensure that any failure to meet grant
conditions caused by the partner would result in corresponding grant funding
payments owing becoming recoverable from the responsible partner.

Although the above example illustrates an effective way of managing risk, the terms of
the agreement between the funding agency and the lead organization may determine
the extent to which risk can be passed on to partners. In some cases, funding
agreements may not permit the assignment of rights or obligations, or may require that
consent to any assignments be obtained from the lead agency, usually in writing. During
negotiations, or prior to entering into a funding agreement, it is always prudent to get an
opinion on how they may impact an organization's ability to manage risk and to consider
making reasonable amendments to these funding agreements to allow the community
hub to be developed in an efficient manner. This is especially true of community hubs,
where the organization subject to the funding agreement may have no alternative but to
rely on the other community hub partners' co-operation to meet the agreement'’s
conditions. Depending on the terms of the agreement, reliance may exist even where
there is no lead organization acting as a landlord and all of the hub partners receive
their own funding, or are equally responsible for a unified funding package.

Borden Ladner Gervais LLP has a diverse group of lawyers across many sectors that
can help face these challenges head-on. We have particular experience in working with
the “MUSH” (Municipalities, Universities (Colleges), Schools and Hospitals) sector with
respect to all types of issues. We also have worked on public / private partnership
arrangements, from both sides of the arrangement. We look forward to working with our
clients to create dynamic community hubs.
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