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In the recent decision of Justice Perell in Karasik v. Yahoo Inc., a motion by the
representative plaintiffs for production of Yahoo’s Canadian user database was
dismissed. While Perell J. applied well-established principles in reaching this
conclusion, the motion illustrates the rule that documentary production prior to
certification will be limited within the confines of being proportionate, relevant and
necessary to certification itself.

By way of background, in 2016 several representative plaintiffs commenced a proposed
class action against Yahoo advancing privacy torts and certain statutory claims arising
from large data breaches that occurred in 2013, 2014 and 2016. It was widely believed
that the Russian state security service was responsible for the cyber-attacks that
compromised Yahoo user accounts worldwide.

In response to the plaintiffs’ certification materials, the defendants delivered several
affidavits, including one sworn by an expert in information systems in response to the
plaintiffs’ expert evidence.

Prior to cross-examinations, the plaintiffs made 20 requests for information and
documents referred to in the responding affidavits. While Yahoo delivered substantially
all of the requested information, it objected to a request for the production of Yahoo's
database of its 16.9 million Canadian users. The database had been provided to the
defendants’ expert to assist in preparing her report.

The plaintiffs brought a motion to compel production. Justice Perell set out the guiding
principles that govern pre-certification documentary discovery:

1. There is no automatic right to discovery at the certification stage;

2. The onus is on the party seeking the documents to explain why the documents
are relevant to the issues on certification, which is by its nature procedural and
does not go to the merits of the action. Bald assertions that the documents may
be relevant will not suffice;

3. At the pre-certification stage, proportionality is of particular concern, and the
production must be confined to what is necessary to inform the certification
hearing; and
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4. A guiding principal is fairness, in that production should not be unduly
burdensome, yet a party should not hold back production otherwise needed by its
opponent to inform the focussed purposes of the certification hearing.

Perell J. held that the plaintiffs did not establish why the extensive database was
needed to permit cross-examination of the defendants’ expert. While the expert
extracted information from the database to draw her conclusions, there was no
suggestion that the information was inaccurate or why access to the data was
necessary to allow for cross-examination on the expert’s methodology. Justice Perell
also noted that Yahoo had otherwise made extensive production and that the request
for the database was disproportionate in the circumstances of the motion.

While the motion reasons are not extensive, or novel, the decision addresses the
application of proportionality to discovery in the class actions context. In the typical
litigation setting, the parties can often reach agreement on the scope of documentary
production, as both sides will be subject to the same production obligations, and will
also be subject to similar burdens in terms of meeting those obligations. This is not the
case in class actions, where an informational asymmetry results from the fact that
practically all of the relevant records are typically in the hands of the defendants. While
plaintiffs should not be prejudiced by an inability to rely on documents truly relevant and
necessary to meeting the test for certification, discovery should not be permitted to be
used as a lever to push for settlement through imposing wide-ranging and onerous
production obligations on defendants.
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