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As a result of COVID-19, vast sums of money are being distributed through various
federal government financial aid programs. To maintain the integrity of the programs
and ensure accountability to stakeholders, it is likely that claims by recipients of federal
financial assistance will be reviewed.

The Canada Revenue Agency (CRA) recently indicated that audit activities associated
with these government programs will take place in the coming months. Audit activities in
respect of the Canada Emergency Wage Subsidy (CEWS) claim have already begun.

CEWS

Eligibility for the CEWS is based on lost revenue. In all likelihood, the CRA’s review
activities will focus on the calculation of revenue and revenue reduction under the
legislation. The CRA may perform a targeted audit to determine whether the claimant’s
revenue meets the various thresholds and/or meets the definition of qualifying revenue.

The verification process may be as painless as simply responding to a letter enclosing
supporting documentation, or could involve more onerous, document-intensive queries.
The CRA has vast auditing power and extensive ways to verify claimants’ information,
including seeking and comparing against information obtained from other government
agencies or third parties.

CERB

The CRA has further advised that, as part of auditing any CEWS claim, it will be
comparing employer payroll records with information provided by Canada Emergency
Response Benefit (CERB) applicants to ensure individuals who have returned to work,
and therefore are now ineligible for CERB, repay those amounts. Information on how to
repay CERB can be found on the CRA website.

Students


https://www.canada.ca/en/revenue-agency/services/benefits/apply-for-cerb-with-cra/return-payment.html
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Students who do not qualify for CERB are eligible for the Canada Emergency Student
Benefit (CESB). Possible areas of verification could include confirming the student’s
enrolment at a postsecondary institute, or verifying enrolment in high school and
whether they are looking for work, or if their pay is below the threshold.

Repaying benefits

In cases where recipients of any COVID-19 relief benefits are found to be ineligible, the
CRA will initiate contact to make repayment arrangements. Suspected abuse of any
program can be anonymously reported through the CRA’s Leads program, a program to
report tax or benefit cheating.

To discourage abuse of the CERB program, the federal government proposed strict
penalties, ranging from fines equal to three times the amount of the support payment
improperly received to more serious penalties, such as:

« fines up to $5,000 “plus an amount of not more than double the amount of the
income support payment that was or would have been paid as a result of
committing the offence”, and/or;

o afine and imprisonment for a term not more than six months.

As of the date of this article, the proposed penalties have not been enacted into law.
However, it is possible that more egregious cases of abuse could be subject to the
Criminal Code of Canada, including the provisions dealing with criminal fraud.?

In respect of abuse in the CEWS program, the consequences of making an improper
claim, or being later found to be ineligible, will, at minimum, result in a requirement that
the recipient employer must repay any overpayment of benefits, plus interest. In
addition, Parliament has enacted certain specific penalties, including a penalty equal to
25 per cent of the CEWS benefits claimed, which applies where the CRA has
determined that the applicant entered into a transaction, or participated in an event, or
took an action that culminated in the ability of the applicant to qualify for the program.?

In addition to these CEWS-specific penalties, more draconian penalties could apply. For
instance, the CRA could assess gross negligence penalties where an applicant
knowingly made a false statement or did not give any deference, when applying under
the CEWS program, to whether the law was complied with.

The CRA has the burden of proving that the applicant was grossly negligent, but then
the applicant has to show they were not grossly negligent. Although there is no direct
tracing mechanism in the CEWS legislation, corporate directors could face liability if
these funds are not applied to the payment of employee salaries and wages.

The CRA could also consider assessing third-party civil penalties, commonly referred to
as “planner” and “promoter” penalties, against advisors and other individuals who have
made, furnished, participated in or caused another person (in this case, the CEWS
applicant) to make a false statement in the preparation of a CEWS claim.# In the most
egregious cases, the CRA could potentially assess criminal penalties.

Audit activity
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The CRA has begun auditing benefits obtained under the CEWS program. These audit
activities, which the CRA describes as phase one of its CEWS reviews, are unusual in
that they are happening nearly in real time, in many cases before the end of the year in
which benefits were received.

The information requested in the CRA’s initial audit letter is substantive and extensive.
In light of the extent and breadth of the CRA’s requests, CEWS program recipients
should consult with their tax professionals for advice with respect to their obligations and
rights in preparing a response.

Please contact a member of BLG’s Tax Group if you need assistance in responding to
the CEWS audit letter or any CRA audit in respect of the COVID-19 benefit programs.

1 Bill C-17, An Act respecting additional COVID-19 measures, introduced for First
Reading on June 10, 2020.

2 Any potential criminal sanctions are outside the scope of this article.
3 Income Tax Act, RSC 1985 c. 1 (5th Supp) s. 125.7(6) and s. 163(2.901).
4Income Tax Act, RSC 1985 c. 1 (5th Supp) s. 163.2(2).
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