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Foreword

Regardless of how well a product is designed, manufactured or distributed, the threat

of litigation is always present. Manufacturers and distributors often find themselves
faced with allegations that a product was defectively designed or manufactured, or that
warnings with regard to usage were inadequate, and sometimes a combination of these.

Separate from the financial exposure of a particular claim, litigation can be very
detrimental to a product’s reputation — and that of the company — and ultimately affect
market value. This is why it is imperative that manufacturers and distributors understand
how to best defend their products when faced with potential or actual lawsuits whether
they be individual claims or class actions.

At Borden Ladner Gervais LLP, we have been successfully defending products in Canada
for more than 50 years; acting on behalf of our clients’ best interests and helping them
to contain and minimize financial, reputational, and other damages. Based on this
collective experience and unsurpassed legal expertise, we have written this Handbook for
the benefit of manufacturers and distributors. Additionally, entities providing insurance
coverage of products will also find the information to be of value to them.

While every effort has been made to ensure the currency of information contained in this
Handbook, no two product liability claims are the same and the law constantly evolves.
For this reason, please contact your solicitor or BLG before taking any action.



Table of Contents

/I INTRODUCTION

/

LIABILITY IN
CONTRACT

A.TERMS IN A CONTRACT
(1) A Condition
(2) AWarranty
(3) Determining if a Term is a Condition or Warranty

B. SALE OF GOODS LEGISLATION

(1) Application of Sale of Goods Legislation
(2) Fitness for Purpose — Implied Condition
(3) Merchantable Quality — Implied Condition

C. SALES OF GOODS UNDER THE CIVIL CODE OF QUEBEC

D. BREACH OF CONDITIONS AND WARRANTIES
(1) Breach of a Condition

2) Damages for Breach of a Condition

3) Breach of a Warranty

4) Damages for Breach of Warranty

5) Limited Warranties

S =D

E. COLLATERAL WARRANTIES AT COMMON LAW

F. CONTRACTUAL EXCLUSIONS OF LIABILITY
(1) General
(2) Enforcement of Exclusions
(@) Lack of Adequate Notice
(b) Misrepresentation
(c) Strict Interpretation
(d) Unconscionability
(3) Statutory Restrictions on Exclusions

G. INDEMNITIES

W w w w

[ep) [ R A T

O 0 0 N N

LIABILITY IN
NEGLIGENCE

4 DAMAGES

5 MISREPRESENTATION

6 DEFENCES

A. THE BASIS FOR LIABILITY
(1) General Liability
(2) Manufacturer’s Liability

B. DUTY OF CARE
(1) General Duty of Care
(2) Manufacturer’s Duty of Care

C. STANDARD OF CARE
(1) General Standard of Care
(2) Manufacturer’s Standard of Care

D. SPECIFIC TYPES OF LIABILITY
(1) Negligence in the Manufacturing Process
(2) Negligence in Design
(3) Failure to Warn

A.DUTY TO MITIGATE

A.IN CONTRACT
B. NEGLIGENT MISREPRESENTATION

A. COMPLIANCE WITH STATUTORY AND OTHER STANDARDS

B. CONTRIBUTORY NEGLIGENCE

C. ASSUMPTION OF RISK

D. INTERVENING CAUSES

E. MISUSE OF PRODUCTS

F. LEARNED INTERMEDIARY

G. OBVIOUS DANGERS

H. LIABILITY EXCLUDED BY CONTRACT
[. LIMITATION PERIODS

13
13
13

14
14
14

15
15
15

16
16
17
18

21

23
24

27
27
27
28
28
28
28
29
29



EVIDENTIARY
ISSUES

PRODUCT
RECALL

CHAIN OF LIABILITY

THE LITIGATION
PROCESS IN
CANADA

A.
B.
C.
D.
E.

A
B.

C.
D.
E.

A.
B.

C.
D.

BURDEN OF PROOF
CAUSATION

EXPERT EVIDENCE AT TRIAL
SPOLIATION OF EVIDENCE
ELECTRONIC DISCOVERY

WHY RECALL A PRODUCT?

PRODUCT RECALLS AND REGULATED INDUSTRIES
1) Canaaa Consumer Product Safety Act

2) The Automobile Industry

3) Food
4)

9)

Drugs and Medical Devices

(
(
(
(
(
HAZARDOUS AND DANGEROUS PRODUCTS

RECALL CHECKLIST
INSURANCE CONSIDERATIONS

THE COURTS IN CANADA

STEPS IN A PROCEEDING
(1) Pleadings

2) Documentary Discovery
) Oral Discovery

) Motions

) Pre-Trial Conference
)

)

)

)

a1 B W

Pre-Trial Requests to Admit
Submission of Expert Reports
Trial

Appeals

BN

8
9

P N N N I

COSTS
MEDIATION

E. ARBITRATION

Canadian Manufacturers Distributing in the U.S.

31
31
32
33
34

37

37
37
38
38
39
40

40
41
42

45

49

49
50
51
51
52
53
53
53
54
54

54
55
56

/I /I MULTI-JURISDICTIONAL  A. JURISDICTION

ISSUES B. FORUM NON CONVENIENS

C. CHOICE OF LAW
D. FOREIGN JUDGMENTS

CLASS ACTIONS A. CERTIFICATION MOTION
/I 2 IN CANADA

B. IDENTIFIABLE CLASS
C. PREFERABLE PROCEDURE
D. REPRESENTATIVE PLAINTIFF

E. THE AVAILABILITY OF NATIONAL CLASS ACTIONS
IN CANADA

F. TRADITIONAL PROCEDURAL TOOLS AND CLASS ACTIONS

G. CLASS ACTIONS — AN EFFECTIVE MEANS TO MANAGE
LIABILITIES

H. CONCLUSION

TOP DIFFERENCES
/I 3 BETWEEN CANADA

AND U.S. PRODUCT

LIABILITY LITIGATION

The content in this publication is current as of October 31, 2019. The information contained herein is of a general nature and is not intended to
constitute legal advice, a complete statement of the law, or an opinion on any subject. No one should act upon it or refrain from acting without
a thorough examination of the law after the facts of a specific situation are considered. You are urged to consult your legal adviser in cases of
specific questions or concerns. BLG does not warrant or guarantee the accuracy, currency or completeness of this publication. No part of this
publication may be reproduced without prior written permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and
you do not wish to receive further publications from BLG, you may ask to remove your contact information from our mailing lists by emailing
unsubscribe@blg.com or manage your subscription preferences at blg.com/MyPreferences. If you feel you have received this message in
error please contact communications@blg.com. BLG's privacy policy for publications may be found at blg.com/en/privacy.

© 2019 Borden Ladner Gervais LLP. Borden Ladner Gervais is an Ontario Limited Liability Partnership.

59
60
61
62

65
67
67
68

68
69

70
71

73



Product Liability Handbook 1 1

1

Introduction

Product liability represents a complex area of Canadian law. This Handbook provides an
overview of the legal process, and is a must read for any entity producing or selling goods
in Canada. It includes specific guidance as to how a manufacturer or distributor may be
held liable in contract and in tort and provides guidance on topics such as manufacturing
defects, design defects, failure to warn, general negligence and contractual liability.
Applicable legislation, general defences against allegations, product recalls and class
actions are also discussed.

In addition, this Handbook provides guidance under both the common and civil law
systems. Canada’s legal system is based on a combination of two legal traditions: English
common law, applied in nine provinces and three territories; and French civil law, applied
in the Province of Québec only. Under the common law system, rules are created by a
series of cases which create “precedents” to guide decisions in subsequent similar cases.
In contrast, the civil law applied in Québec consists of a comprehensive set of rules that
will be applied to the given circumstances. When applying civil law, courts will look to a
civil code first, and then to prior decisions to ensure that the application of the rule will
be consistent. Chapter 10 of this Handbook provides detailed information about Canada’s
legal system and Chapter 11 looks at multi-jurisdictional issues, be they across Canada
or across horders.

Although important differences exist between the common law provinces, the general
principles are usually portable. On the other hand, Québec’s civil code is very different
in its approach when compared with the common law systems in the rest of the country.
This Handbook discusses how each legal system will impact the defence of a claim in
Canada.
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LIABILITY IN CONTRACT

A manufacturer can be held liable for damages arising from the breach of a condition or
warranty contained in a contract. Certain conditions may be statutorily implied into a
contract of sale.

A.TERMS IN A CONTRACT

(1) A Condition

A condition in a sales contract may be defined as a fundamental obligation imposed on either
of the parties, the performance of which is vital to the contract. In contrast with a warranty,

a condition is a stipulation in the contract which, if breached, may give rise to a right to treat
the contract as repudiated or lead to the potential awarding of damages.

(2) AWarranty

A warranty is a promise or statement of fact about goods that is collateral to the main
purpose of the contract of sale. A warranty may be express or implied. The scope and
meaning of an express warranty will be determined by the actual words used by the seller in
making his or her promise. The scope and meaning of an implied warranty will be determined
by the circumstances of the case, including the conduct of the seller.

(3) Determining if a Term is a Condition or Warranty

Warranties must be distinguished from conditions in order to determine the potential
remedies for a breach. A condition is key to the primary purpose of the agreement and, if
breached, will permit a purchaser, in certain circumstances, to cancel or rescind the contract.
A breach of warranty, on the other hand, gives rise to a claim for damages, but does not give
the injured party the right to reject the goods and treat the contract as repudiated. In Québec,
however, a breach of the legal or contractual warranty against latent defects can lead to the
cancellation of the sale or a reduction in purchase price.



The courts have repeatedly held that the determination of whether a contractual term is a
warranty or a condition is a substantive difference, meaning that the court decides how to
classify the promise or term in a contract, not the parties. Therefore, parties cannot simply
say: “It is a warranty.” Rather, the court examines the purpose of the contract and assesses
whether the promise in question is central to that purpose, or collateral to it. This decision
is critical in defining the potential remedies available to the injured party and may have an
impact on the applicability of various disclaimers or limitations on liability.

B. SALE OF GOODS LEGISLATION

Sale of Goods legislation in the common law provinces implies specific conditions into most
contracts of sale. The specific conditions that the seller must meet are: that the goods are
fit for a specific purpose and that the goods are of merchantable quality. If a product is sold
that does not meet these conditions, the seller will be held liable without the plaintiff having
to prove fault or negligence. This is known as “strict liability.” The plaintiff may rely upon a
breach of these conditions to repudiate the contract and/or claim damages.

(1) Application of Sale of Goods Legislation

To advance a claim under the Sale of Goods legislation, a party must establish “privity of
contract’ or a contractual relationship between two parties. In the common law provinces, a
purchaser who buys a product from a retailer can sue the retailer under the legislation, but
not the manufacturer (as there is no contract between the purchaser and the manufacturer).
However, the retailer and every other party in the chain of distribution can rely on the
legislation to sue the party from whom it directly purchased the product, ultimately leading
back to the manufacturer. There is an exception: where the manufacturer’s promotional
materials induced the purchaser to purchase a product, some courts have held that the
requirement of an express contract between the parties was not necessary, and that the
purchaser could rely on the Sale of Goods legislation to sue the manufacturer directly.

(2) Fitness for Purpose — Implied Condition

Sale of Goods legislation in the common law provinces typically provides that there are no
implied warranties or conditions in a contract of sale as to quality or fitness of goods for any
particular purpose, except:

® where the buyer either expressly or implicitly lets the seller know the particular purpose
for which the goods are required, so as to show that the buyer relies on the seller’s skill or
judgment; and

® when the goods are those normally supplied in the seller’s course of business.
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If these two criteria are met, legislation implies into the contract of sale a condition that the
goods be fit for the particular purpose for which they are required.

(3) Merchantable Quality — Implied Condition

Where goods are bought by description from a seller who deals with goods of that
description, there is an implied condition that the goods will be of “merchantable quality.”

The concept of a seller “who deals in goods of that description” has been interpreted to mean
a commercial seller. The rationale for this restriction is that in a commercial sale, the buyer
expects that he or she is receiving the quality of goods customarily sold on the market under
that description.

The legislation does not define “merchantable quality.” Generally, it means that the goods
be commercially saleable under the description by which they are sold, or that the goods
perform to the reasonable expectations of the average buyer. It does not require that the
seller has any knowledge of the quality of the goods, and it applies even in cases where the
seller has not seen the goods.

The implied condition of “merchantable quality’ is subject to the proviso that if the buyer
has actually examined the goods, there is no implied condition of merchantability in regard
to defects that such examination ought to have revealed. Note that defects, which would
have been revealed by a reasonable examination are not excluded, but only those defects
that would have been revealed by an examination actually performed by the buyer. Where
the buyer inspects the goods and the examination would not have revealed the defects in
question (latent defects), the condition of “merchantable quality” still applies.

C. SALES OF GOODS UNDER THE CIVIL CODE OF QUEBEC

The Civil Code of Québec governs all sales (be they commercial or private) made in Québec
or otherwise stipulated by the Civil Code, or by contract to be governed by Québec law. It
applies not only to manufacturers, but also to wholesalers, distributors, importers, suppliers,
retailers and other merchants who sell products. In addition, the Consumer Protection Act of
Québec provides supplemental rules when purchases are made by consumers.

The Civil Code implies conditions in sales contracts. As such, the general principles of civil
contracts apply with a number of exceptions not found in the common law.

One notable exception is that privity of contract need not be established. The purchaser
can sue, in contract, every participant up the distribution chain on the basis that the implied
warranty to which every participant is bound follows the product.
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The Civil Code specifically provides for a warranty at the time of sale against latent defects
that render the product unfit for the use intended or which so diminish its usefulness that the
purchaser would not have bought or paid so high a price if he or she had been made aware
of the defect(s).

A defect is presumed to have existed at the time of a sale by a professional seller if the
product malfunctions or deteriorates prematurely in comparison with similar products, except
where the defect is due to improper use of the product by the purchaser.

Similar to the common law, there is no warranty in the Civil Code if the latent defect was
known to the purchaser, or could have been noticed by a prudent and diligent purchaser
without the help of an expert.

Furthermore, in Québec, under no circumstances whatsoever can a seller (or anybody else
for that matter) limit or exclude their liability for bodily injury.

Damages are not codified in Québec. Instead, the damages which the purchaser can claim
are similar to those in common law: any direct damage that a reasonable seller would have
foreseen as a result of a breach.

Typically, a purchaser cannot sue in negligence, a recourse left to third-party users, except
where the claim is based on the failure to honour a duty to warn or a duty to inform.

A claim in contract for breach of the warranty of quality gives the purchaser the benefit of
a rebuttable presumption that the seller knew, or should have known, of the defect. If the
presumption is not rebutted, the seller cannot limit or exclude liability.

D. BREACH OF CONDITIONS AND WARRANTIES

Unlike a claim of negligence, the plaintiff in a contract action need not prove that the product
is “defective” or that the defendant failed to exercise reasonable care.

Rather, if a plaintiff proves that a condition or warranty was breached, a seller sued in
contract is held to a strict liability standard.
(1) Breach of a Condition

To successfully bring a claim in contract, a plaintiff must prove that a contract exists and that
a condition to the contract was breached which resulted in a loss.



(2) Damages for Breach of a Condition

Often a breach of a condition allows the innocent party to treat the contract as repudiated,
and ultimately to rescind it. However, other damages are available which are beyond the
scope of this Handbook.

(3) Breach of a Warranty

In all provinces (with the exception of Québec), a claim for the breach of a warranty can be
brought when the plaintiff proves a contract exists and that it includes a warranty regarding
the product. Negligence need not be established. The plaintiff need only show that the
product did not perform in accordance with the warranty.

(4) Damages for Breach of Warranty

The most typical remedy sought by a plaintiff alleging a breach of warranty is the payment
of damages. In contract, the court will attempt to place the parties in the position they would
have been in had the warranty been fulfilled. This calculation can include consequential
damages.

Sale of Goods legislation in the common law provinces has codified the calculation of
damages for breach of warranty: a seller’s liability extends to all consequential damage
caused by the breach of warranty, but is limited by an objective test as to what a reasonable
person would have foreseen as the likely consequence of the breach.

However, if the breaching party has actual knowledge that a breach is possible and likely
to cause a greater loss than would be obvious to a reasonable person, the court will extend
damages to include consequences beyond which the objective reasonable person would
foresee.

(5) Limited Warranties

Many express warranties are limited by virtue of the wording of the provisions themselves.
For example, it is common that a warranty be limited as to time. In other words, the quality
or fitness for purpose of a particular product is warranted only for a particular length of time
after purchase. The extent of the warranty is a matter of contractual interpretation. While less
common, there is no reason why the warranty cannot be limited by other factors, such as the
use to which the product is put, the degree of quality warranted and so forth.

An express warranty may also be limited by exclusions set out in the contract of sale, and
the Supreme Court of Canada has indicated that exclusions of liability in contracts between
commercial parties will generally be enforceable (except where they are unconscionable
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or otherwise against public policy). Some consumer protection legislation, such as that in
Québec, forbids such exclusionary clauses, and, therefore, renders them ineffective against
certain types of purchasers. Also, such clauses are unenforceable — if the seller knows or is
presumed to have known of the defect at the time of sale.

Absent such statutory barriers, however, exclusions properly set out in a contract can
dramatically limit the scope of an express warranty. Exclusion clauses will be strictly
construed against the party for whose benefit they are included in the contract, the
manufacturer or distributor. However, a properly drafted exclusion clause (sometimes called
an exemption clause) could eliminate all responsibility for warranties related to the quality or
fitness of goods, or liability for their performance.

E. COLLATERAL WARRANTIES AT COMMON LAW

In the common law provinces, a manufacturer may be liable for breach of a warranty
notwithstanding the absence of any contractual relationship with the person to whom the
warranty is given. A court may find a collateral contract between a manufacturer and a
purchaser if the manufacturer issued a “warranty’ or “ guarantee” with its product (either
orally or in writing) that induced the purchaser to buy the product. If the purchaser relies on
the manufacturer’s warranty in purchasing the product, it becomes irrelevant that no direct
privity of contract existed when the product was sold by another party. The test the court
applies is: “Did the manufacturer’s warranty or guarantee induce the purchaser to act on it
and, if the purchaser relied on such statements, was it reasonable to rely upon them?”

F. CONTRACTUAL EXCLUSIONS OF LIABILITY

(1) General

A contract may contain terms which attempt to exclude or limit a contracting party’s
liability for negligence, implied warranties at common law or even the statutory implied
conditions under Sale of Goods legislation. Such clauses, known as exclusions, exemptions
or waiver clauses may serve as a complete defence to a claim in contract or in negligence.
Consequently, contractual terms purporting to limit liability are scrutinized carefully by the
court. Furthermore, the onus rests on the party relying on the exclusion to prove that the
other party to the contract understood and agreed to the terms prior to entering into the
agreement.

(2) Enforcement of Exclusions

The general principle of interpretation of exclusionary clauses is that they will generally be
enforced according to their terms in contracts involving commercial parties.
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Exclusions clauses will, however, be strictly construed against the party in whose favour
they are expressed. Several different grounds have been developed by the courts and
legislatures to restrict the application of these clauses. They are: lack of adequate notice,
misrepresentation, strict interpretation and unconscionability.

(a) Lack of Adequate Notice

Notice of an unusual or onerous clause must be brought to the attention of a weaker party
when there is an inequality of bargaining power, especially where the clause is buried in a
long, standard form agreement. Even with adequate time to read the contract, some courts
have held that standard form contracts are not meant to be read. The average (or even
sophisticated) consumer could spend hours reading the contract and not understand the
implication of most of the terms. Any significant limitations or exclusions of liability must be
brought to the attention of the purchaser prior to the sale.

(b) Misrepresentation

If there is a misrepresentation as to the effect of the exemption clause, the clause will
not apply.

(c) Strict Interpretation

The wording of the exclusionary clauses must be clear, direct, unambiguous and must not
be inconsistent with any other provisions in the contract. For example, an express exclusion
of “implied warranties” has been found to be insufficient to exclude the statutory implied
conditions under the Sale of Goods legislation. Similarly, the use of the term “negligence” on
its own, without further explanation of the conduct that would qualify as negligence, may be
insufficient to waive liability for not taking reasonable care.

(d) Unconscionability

The Supreme Court of Canada continues to endorse the policy that a court may exercise
its discretion in refusing to enforce exclusion clauses if they are unconscionable, unfair,
unreasonable or otherwise contrary to public policy.

In general, if the parties are of equal bargaining power, the court will enforce the agreement
made by the parties.
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(3) Statutory Restrictions on Exclusions

In addition to the general contractual principles set out above, there are also statutory
restrictions in many provinces governing the validity of exclusion clauses. For example,
Ontario’'s Consumer Protection Act (CPA) provides that the implied conditions and warranties
found in the Sale of Goods Act cannot be varied or excluded if the contract involves a
“consumer sale” as defined by the CPA. In addition, there are restrictions imposed on
“executory contracts,” between a purchaser and a seller in which delivery of the goods,
performance of the services, or payment in full of the consideration are not made at the time
the contract is entered into.

Finally, a court may refuse to enforce an exclusion clause that is considered to be an unfair
business practice or, in Québec, is deemed abusive, as set out in the governing legislation.

G. INDEMNITIES

A quite different approach is for one party to take responsibility for the liability or harm
for which another party might by law be held responsible. These clauses are known as
“indemnity”, “ hold-harmless”, or “save harmless” clauses. They are frequently found in
agreements between manufacturers and retailers.

When a consumer purchases a product from a retailer, a contract is created and the implied
warranties and conditions under Sale of Goods legislation and/or at common law or civil law
come into play. As a result, a purchaser may sue a retailer for contractual breach for harm
caused by a design or manufacturing defect. It is open to the manufacturer and the retailer
to agree, by way of an indemnity clause in the supply contract, to have the manufacturer
provide a defence to such a claim and/or indemnify the retailer for any amount the retailer
may be held liable for. The circumstances which trigger the clause and the scope of the
manufacturer’s obligations to the retailer are governed by the terms of the indemnity clause.

Such clauses, when properly drafted, can be of benefit to the manufacturer and the retailer.
The retailer relies on the clause to avoid exposure to the damages claimed by the plaintiff.
The manufacturer also benefits in circumstances in which it is, or could have been, sued. By
taking over the defence of the retailer, hiring one lawyer and providing a common defence to
allegations of manufacturing defect or design defect, the manufacturer reduces its exposure
to the potential legal costs of the retailer and can ensure a consistent defence.
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LIABILITY IN NEGLIGENCE

A. THE BASIS FOR LIABILITY

(1) General Liability
Many product liability claims are founded in negligence rather than in contract.

In order to succeed in a negligence action, a plaintiff must prove — on the balance of
probabilities — that the defendant was negligent. To prove negligence, the plaintiff must
establish that:

* the defendant owed a duty of care to the plaintiff;
* the defendant breached the requisite standard of care associated with the duty; and
* the defendant’s breach caused the plaintiff’s damages.

(2) Manufacturer’s Liability

Manufacturers represent the most common class of defendants in product liability
cases. The term manufacturer is used broadly to describe everyone involved in the
production of a product including sub-manufacturers, assemblers, installers and
fabricators. Generally, a manufacturer will be named either as a defendant in a product
liability lawsuit or will be added to the lawsuit as a third party by one of the named
defendants. There usually is no contract between a manufacturer and the purchaser
of a product, so a plaintiff will have to establish that the manufacturer was negligent

in either the design or the manufacture of the product at issue, or that it failed to

warn of a danger associated with the product. (See further below for an explanation of
manufacturing defects, design defects and failure to warn).
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Claims against manufacturers will generally be based on one or more of the following:

® adefect that has arisen in the manufacturing and/or assembly process resulting in a
product which is inconsistent with its design;

® aproduct whose design falls below the applicable standard of care, including the design
of an unnecessarily dangerous product; and/or

® afailure to adequately warn of reasonably foreseeable dangers associated with a product.

A manufacturer is also liable for negligence by the suppliers of component parts. A
manufacturer is obliged to take reasonable steps in selecting its suppliers and to take
reasonable steps to test or inspect the component parts. A manufacturer may be found liable
for the negligence of suppliers of component parts, notwithstanding that the manufacturer
itself has not committed any independent act of negligence.

B. DUTY OF CARE

(1) General Duty of Care

For a plaintiff to be successful, he or she must prove that the defendant had a legal obligation
to take care not to cause harm. In order to prove there was a legal obligation, or duty, the
plaintiff must establish that a relationship of proximity existed between the two parties. Such
a relationship would arise if the defendant’s conduct created a foreseeable risk of harm to
the plaintiff. If the duty suggested by the plaintiff is one not previously recognized by the
courts, the defendant must show that there are policy or other valid reasons to reject or limit
this proposed new duty of care.

(2) Manufacturer’s Duty of Care

There is a proximate relationship between the purchaser of a product and the manufacturer
of the product that creates a duty of care. However, there is an additional special duty of care
owed by a manufacturer to take reasonable care to ensure that its products will not result

in personal injury or property damage, at least within the scope of the product’s foreseeable
uses. This duty is owed to all people who could reasonably be in a position to be harmed by
the product’s use. This duty has arisen because it is more realistic for the manufacturer to
obtain the necessary information and expertise to properly assess the safety of its products,
than for the general public to do so.
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In addition to the duty of care that products will not cause injury or
economic loss, a manufacturer has a further duty to warn purchasers
of potential harm in the use of its products.

C. STANDARD OF CARE

(1) General Standard of Care

Courts use the standard of care to determine whether the duty of care
owed to the plaintiff has been discharged. Generally, the law requires
a defendant to meet the standard of care that would have been
exercised by a reasonable person in all the same circumstances of
the case.

However, there is a higher standard for professionals and for
manufacturers — that which a reasonable professional of similar
training and expertise would do in the circumstances.

(2) Manufacturer’s Standard of Care

A manufacturer is held to a standard of care and skill expected from
a manufacturer of the product in question. Under Canadian law, a
manufacturer of a product owes a duty to users of the product to take
reasonable care to ensure that the product is reasonably safe for its
foreseeable use. Where a product is not manufactured in accordance
with the specifications that the manufacturer intended, it may be said
to be defective. A manufacturer which has failed to take reasonable ]
care to ensure that a product sold to consumers is not defective will
be held responsible for any harm caused by the use of the defective
product. The standard of care must also be commensurate with

the potential harm that may arise from a defect or failure to warn.
For example, manufacturers of potentially dangerous or technically
complex products will be held to a higher standard.
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D. SPECIFIC TYPES OF LIABILITY

(1) Negligence in the Manufacturing Process
(i) The Test

A plaintiff alleging that a product was negligently manufactured must prove that:

¢ the product in question was defective in that it was not manufactured in accordance with
the specifications that the manufacturer intended;

® the defect arose as a result of the manufacturer’s failure to take reasonable care; and
® the plaintiff sustained harm that was caused by the defective condition of the product.

The plaintiff must prove all of the above elements for the manufacturer to be found liable.
The law does not impose strict liability on manufacturers such that they are liable for all
harm caused without proof of negligence. As such, the law does not require a manufacturer
to produce products that are accident proof.

(i)  Proof of Defect

Proof of a defect in a product is a threshold issue: Unless a defect is established, it is
unnecessary to consider the other elements of negligence. Court decisions in Canada in
the area of product liability generally require actual — not circumstantial — proof of a defect.
Where the presence or absence of a defect can be definitively determined by scientific
analysis and testing, the courts have required plaintiffs to produce such proof. Thus, the
plaintiff must retain an expert to examine the product and provide expert evidence that
establishes the presence of a defect. Without such proof, a plaintiff's claim should fail.

However, in circumstances where it is impossible to physically produce the proof, courts
may still infer the presence of a defect where there is sufficient circumstantial evidence to
prove, on a balance of probabilities, that a manufacturing defect was present in the product.
To satisfy this test, a plaintiff will generally have to establish the absence of any other
reasonable explanation for what happened. The courts have found that a trier of fact can
draw an inference of proof of defect where the cause of the defect is unknown.

For goods supplied under a service contract, a court will consider whether a defect existed at
the time the defendant installed the allegedly defective product.

(iii) - Proof of Negligence

Even when a defect in the product can be shown, the plaintiff must additionally show that
the defect arose as a result of some lack of care by the manufacturer. However, this is a
fairly easy requirement for plaintiffs to satisfy: Proof that the product was allowed to leave
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the manufacturer’s plant in a defective condition is usually sufficient to prove that there was
some lack of care.

For all intents and purposes, where the product in question has been shown to be defective,
the manufacturer bears an evidentiary burden to prove the defect was not the result of its
failure to take reasonable care. Courts have imposed liability on manufacturers for having
faulty assembly, faulty fabrication and/or failing to have in place proper systems of inspection,
quality assurance and quality control. Even where near-perfect systems have been devised,
the possibility of human error remains.

Accordingly, in defending a negligent manufactured product case, a manufacturer will have to
show that it had proper procedures and protocols in respect of employee training, inspection
and quality control.

(2) Negligence in Design

The courts have not clearly defined the law of negligent design. However, much like in a
negligent manufacturing case, the plaintiff must first prove that a product was defective in
order to establish liability on the part of the designer. It is generally thought that a design
defect arises when the product is manufactured as intended, but the design gives rise

to malfunction or creates an unreasonable risk of harm that could have been reduced or
avoided through the adoption of a reasonable alternative design.

(i)  The Test

In determining whether the design defect creates an unreasonable risk of harm, courts
generally apply a risk-utility test: “Was there a reasonable alternative design that was safer?”
Generally, the fact that a manufacturer took post-loss remedial measures to address an issue
is not an admission of negligence.

This analysis necessarily involves a determination of the state of the knowledge and
technology in the industry responsible for the design of the allegedly defective product at the
time it was designed.

(i)  Factors to be Considered

In assessing whether there was, at the relevant time, a reasonable alternative design, the
court will consider many factors, including:

(@) the utility of the product in question to the public as a whole and to the individual user.
(This is to be contrasted against the product with the alternative design);
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(b) the likelihood the product will cause harm in its intended use;

(c) the severity or magnitude of the harm that may be caused by the product.
(The court will be more critical of the design of a product with the potential to
cause very severe injuries);

(d) the availability and consequences of adopting the alternative design;

(e) the probability and severity of harm that may be present in an alternative design. (The
overall safety of the product must be assessed);

() the effects of the alternative design on the product’s function and cost;

(g) the manufacturer’s ability to spread any costs related to improving the safety of the
design; and

(n) whether the product was adequately tested for risks of harm before being sold to the
public. (A manufacturer must take steps to identify foreseeable risks involved in the use
of its product and cannot use its own lack of testing to argue that the harm was not
foreseeable.)

Although they are not factors which address the risk-utility test, the court will also consider
the following additional factors:

(@) whether the design complied with any applicable statutory, regulatory or industry
standards. (Showing that a product complied with a particular standard will not
absolve liability, but it will, however, greatly assist in showing that the design was
reasonable); and

(b) the ability of the plaintiff to have avoided injury by careful use of the product. (If the
manufacturer is able to point to the plaintiff’s misuse of its product to establish that its
design was not defective, or it can use this evidence to establish contributory negligence
on the part of the plaintiff).

None of these factors alone are determinative of whether there is a design defect. They are
not given the same weight, but are considered together and balanced by the court to reach a
conclusion.

(3) Failure to Warn

If a manufacturer knows, or ought to know, of a danger associated with the use of its product,
the manufacturer has a duty to warn all consumers of the potential danger.

By the same token, users of products have a duty to read-and heed-warnings and
instructions supplied with a product, or bear the consequences of any resulting injuries. All
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warnings must be reasonably communicated. Therefore, manufacturers are urged to use
pictorial warnings in addition to appropriate written ones. As well, manufacturers are well
advised to consult experts and lawyers to ensure that any warnings supplied with a product
are visible, permanent, clear and unambiguous.

The manufacturer or distributor must also warn of any foreseeable misuse of the product.
Where a danger is obvious, such as the sharp blade of a knife, a manufacturer has no duty
to warn of the danger of injury. Likewise, if a product is only designed for use by a skilled
person, rather than the general public, there is no need to warn against the danger that
should be obvious to such a skilled person.

The duty to warn and the level of warning must be commensurate with the risk of harm and
the complexity of use.

Where a manufacturer or distributor becomes aware of a danger in the use of the product,
the courts have imposed a very high standard upon them to devise a program to alert owners
about the potential danger. Generally, post-sale warnings to customers about defects must
contain clear language bringing the danger to the customer’s attention and must clearly
advise the customer to stop using the product.

Manufacturers and distributors not only have an ongoing duty to inform users of all known
defects or dangers associated with a product, but they must also warn them where there is
reason to suspect that there is a danger associated with the use of the product. Accordingly,
failure to act early in initiating a public warning campaign could result in the manufacturer or
the distributor being liable for any injuries caused as a result of the suspected defect.

The Canada Consumer Product Safety Act makes it an offence to label or package a
consumer product in a manner that creates “an erroneous impression regarding the fact that
the product is not a danger to human health or safety”, or that is misleading as to safety
certification or compliance with applicable standards. It is also an offence to advertise or sell
such a product.
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DAMAGES

Damages are generally compensatory in nature. Punitive and exemplary damages are
available, but both are exceptional and relatively modest when compared to American
practices.

In 1978, the Supreme Court of Canada imposed a $100,000 inflation-indexed “cap” in
damages for pain and suffering. In today’s dollars, the amount is about $370,000. This
maximum is reserved for the most catastrophic cases. As a result, the greatest component of
a personal injury damage award in Canada will often be amounts awarded for loss of income
and/or cost of care.

Recently, however, courts have expressed a willingness to depart from the cap for “intentional
torts” — cases where a defendant is alleged to have caused damage or harm on purpose.

A. DUTY TO MITIGATE

A claim in breach of warranty, as with most claims in either contract or tort, imposes a

duty on the plaintiff to take reasonable steps to mitigate his or her losses. For example, if

the purchase of a substituted item would lessen the damage, the plaintiff can recover the
expenses associated with the purchase of the substituted item, as long as the substitute is of
comparable quality. Where a plaintiff fails to take reasonable steps to mitigate, the court will
often assess damages as if the plaintiff had taken those reasonable steps.
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MISREPRESENTATION

In product liability cases, liability for misrepresentation usually arises when something is said
about a product that is later found to be untrue. Liability for misrepresentation can arise in
the laws of contract and negligence. Examples of misrepresentation might include failure of
the product to perform as effectively or efficiently as represented. Damages could include
actual physical damage to a person or to property, or the cost of obtaining and repeating
work with a substitute product.

A.IN CONTRACT

A Generally, for there to be liability for misrepresentation in the law of contract, there must be a

T
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- contract between the plaintiff and defendant. This may seem obvious but, as has been noted,
): ‘ )\; P in most distributor situations, no contract exists between the manufacturer of the product and
' - 2 - ﬂ ; the purchaser. Typically, there is a contract between the manufacturer and the distributor, as
g . well as between the retailer and the purchaser. This relatively simple concept has become
[ ‘ complicated because, frequently, a manufacturer’s warranty flows through to the purchaser.

If the misrepresentation is “material’ such that it goes to the root of the contractual
obligations, the plaintiff may be entitled to rescind the contract. This means that the contract
is undone, and the parties are put back in exactly the same position as they would have been
had there been no contract.

In Québec, there is a positive duty on the seller to fully inform the purchaser. Failure to
inform, or providing false, incorrect, incomplete or misleading information can give rise to
damages and prevent the seller from the protection of a limitation of liability clause.
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B. NEGLIGENT MISREPRESENTATION

A party may be held liable for any loss that results from a plaintiff’s reliance on an oral or
written statement; this is known as negligent misrepresentation. To establish negligent
misrepresentation, the plaintiff must prove that:

e there is a duty of care based on a “special relationship” between the representor and
the plaintiff;

® the representation in question must be untrue, inaccurate or misleading;
® the representor must have acted negligently in making the representation;

® the plaintiff must have relied, in a reasonable manner, on the negligent misrepresentation;
and

¢ the reliance must have been detrimental to the plaintiff, such that damages resulted.

As with any negligence action, the plaintiff must, in addition, prove causation and damages
resulting from the negligent misrepresentation.
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DEFENCES

There are many general defences that may apply to a product liability claim.
The most common are:

® compliance with requisite standards

e contributory negligence

® assumption of risk

® intervening causes

® misuse of products, and

® |earned intermediaries and limitation periods.

A. COMPLIANCE WITH STATUTORY AND OTHER STANDARDS

Compliance with a statutory standard is not a complete defence. It is merely one factor to be

considered in determining, based on common law or civil law principles, whether there has
been negligence.

Even when a manufacturer issues a warning that complies with regulatory standards, there
may still be a claim for negligence. Where manufacturers are faced with competing industry
standards, the Canadian-specific standards should be followed.

B. CONTRIBUTORY NEGLIGENCE

“Negligence on the part of the plaintiff is not a complete defence but, if proved, will reduce
the award of damages in proportion to the degree to which the plaintiff is found to have been
at fault”. In order for a plaintiff to be found contributorily negligent, the defendant must prove
on, a balance of probabilities, that the plaintiff breached the standard of care required of the
plaintiff. Namely, whether the plaintiff acted reasonably in all the circumstances of the case.

C. ASSUMPTION OF RISK

While often raised, the defence that the plaintiff voluntarily assumed the risk of loss or
damage rarely succeeds. The courts are instead more willing to find contributory negligence

and apportion the loss between the plaintiff and defendant rather than absolve the defendant
of liability.

o [ L L
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The defence of voluntary assumption of risk will only be available when the defendant can
discharge its burden by proving that the plaintiff was aware of the defect in the product
and had fully appreciated and consented to all risks, including legal risks, inherent in the
continued use of the defective product.

D. INTERVENING CAUSES

A manufacturer may successfully avoid liability when a separate and intervening act

of negligence occurred so as to break the chain of causation between the negligent
manufacturer and the injured plaintiff. The intervening act must have been responsible,
at least in part, for the damages claimed. Similar to the voluntary assumption of risk,
this defence rarely succeeds, but usually results in apportioning negligence to another
negligent party.

E. MISUSE OF PRODUCTS

Where a plaintiff sustains injury through the use of a product in a manner that was neither
intended nor reasonably expected, such misuse may absolve the manufacturer of any liability.
The test is whether the misuse was so unlikely that it was not reasonably foreseeable to the
manufacturer.

Where a foreseeable misuse of the product creates a potential danger, it is incumbent upon
the manufacturer to warn the user of that danger.

F. LEARNED INTERMEDIARY

When a manufacturer sells a product to a professional (learned intermediary) who then
dispenses the product to the public, the manufacturer may be able to avoid liability — if the
professional misrepresents the product, or fails to determine if the product is appropriate for
the customer. This defence is most commonly used by manufacturers of prescription drugs or
medical devices. A manufacturer, nevertheless, is obliged to warn the professional of possible
problems and side-effects associated with the use of the product. If the manufacturer advises
the professional, who then improperly prescribes the use of the product, the professional, not
the manufacturer, will be held responsible for the inappropriate use of the product.

G. OBVIOUS DANGERS

The nature and scope of a manufacturer’s duty to warn depends on the level of danger
